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Vermont Legislative Council

115 State Street  Montpelier, VT 05633-5301  (802) 828-2231  Fax: (802) 828-2424

MEMORANDUM

To: The Vermont General Assembly

From: Susan Senning, Erik FitzPatrick

Date: January 24, 2011

Subject: Report; impacts on hiring practices for employment-related immunity

I. Background and Charge

In May 2010, the Vermont General Assembly enacted Act No. 157 (S.292), An act
relating to term probation, the right to bail, medical care of inmates, and a reduction in
the number of nonviolent prisoners, probationers, and detainees. When a prospective
employee applies for a job, Sec. 18 of Act 157 requires the prospective employer to
request, and a previous employer to disclose, “all factual information that would lead a
reasonable person to conclude that the prospective employee engaged in conduct
jeopardizing the safety of a minor or vulnerable adult” while working for the previous
employer.

During committee testimony and discussion, an amendment was proposed to grant
immunity from civil liability to former employers who made the disclosures required by
the new statute to prospective future employers. Ultimately, the committee decided to
remove the immunity issue from the bill and instead study its potential impact on
employers’ hiring practices, and to delay the effective date of the substantive reporting
requirements until after the study could be completed and reviewed by the legislature.

The immunity study provision is contained in Sec. 19 of Act 157, which provides as
follows:

Sec. 19. REPORT; CIVIL IMMUNITY
Legislative counsel shall review the potential impacts on hiring practices in Vermont if the state

were to grant civil immunity for prospective, current, and former employers in connection with the
disclosure of information concerning conduct jeopardizing the safety of a minor or vulnerable adult
contained in a prospective employee’s personnel file from the previous ten years, including the manner
in which these matters are addressed in other jurisdictions. On or before January 15, 2011, the
legislative counsel shall submit a report regarding the review to the general assembly.

II. Effect of Immunity on Hiring Practices

Currently, there do not appear to be any studies, research, polls, or reports discussing
the issue of potential impacts on hiring practices if civil immunity were granted to
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employers in connection with their disclosure of information contained in a prospective
employee’s personnel file concerning conduct jeopardizing the safety of a minor or
vulnerable adult. Legislative counsel conducted a thorough search of periodicals, law
journals, secondary sources, and case law which located no information at all on the issue
of potential impacts to hiring practices if immunity from liability were granted. There
does not appear to be any research conducted or published on the subject.

In addition, professionals in the field, interested parties involved in the hearings held
on the legislation last year, national policy professionals, legislative counsel from other
states, and the National Conference on State Legislatures (“NCSL”) were consulted.
None of these parties was aware of any information bearing on the subject of potential
impacts on hiring practices if civil liability were granted for disclosures of information
concerning conduct jeopardizing the safety of minors or vulnerable adults. In fact,
according to its Program Director, Jeanne Mejeur, NCSL did not know of and has not
performed any analysis of how hiring practices among employers may have been affected
by immunity or other tort provisions.

One factor possibly causing the absence of data on this subject is that no other state
has passed a law requiring disclosure of employee conduct that may have jeopardized the
safety of a minor or vulnerable adult. 1 Vermont’s provision, which takes effect on April
1, 2011, mandates that this information be disclosed to prospective employers. The fact
that no other state laws are directly on point may help explain the lack of information
available.

III. Job Reference Immunity Statutes

While no other states appear to require previous employers to disclose employee
conduct information to prospective employers, a majority of states do provide immunity
from liability when such disclosures are made.2 These laws, which are known as “job

1 Some states define teacher disciplinary records as public records, which permits access to them through
public records statutes, but this does not require disclosure of the records to prospective employers or
anyone else. See Phillip D. McCarthy, Carolyn Russo, and Darlene Shores Lynch, A Study of Laws in
Other States that Permit the Dissemination of Confidential Information Pertaining to Teacher
Certification, Office of Policy and Legal Analysis, Maine State Legislature (October 27, 2008).
(Categorizing state laws into three groups depending on how accessible teacher disciplinary records are to
the public; the 12 “full access” state laws deem most of these records public but do not require their
disclosure.)
2 Several recent legal articles analyze the various types of immunity that arise in employment reference
situations in other jurisdictions. An article from a national human resources group, The Society for Human
Resource Management (SHRM), entitled “Implications of the Job Reference Immunity Statutes” (January
25, 2009) is particularly helpful to this review. The article is attached in Appendix B and is also available
at: http://www.shrm.org/hrdisciplines/staffingmanagement/Articles/Pages/CMS_000985.aspx. See also,
Matthew L. MacKelly, Employer Liability for Employment References, Wisconsin Lawyer (April, 2008)
(highlighting the legal issues underlying employment references and other information given by employers
about former employees); Kristin Berger Parker and Ellen G. Sampson, Defamation in Employment
Investigations: Bahr v. Boise Cascade Corp. and O’Donnell v. City of Buffalo, William Mitchell Journal of
Law & Practice (September 12, 2010) (examining the kinds of statements that can be considered
defamatory, the chilling effect that the tort of defamation has on the communication of important
information, the similarities and distinctions between public and private defamation; discusses the privilege
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reference immunity statutes,” have been enacted in at least 34 states. They typically
provide immunity from liability to past or present employers who make good faith
disclosures to prospective employers about an employee’s job performance.3 Information
about a job performance is frequently defined to include such matters as duties, skills,
evaluations, disciplinary actions, and illegal or wrongful acts.4

Maine’s job reference immunity statute, for example, provides that “[a]n employer
who discloses information about a former employee’s job performance or work record to
a prospective employer is presumed to be acting in good faith and, unless lack of good
faith is shown by clear and convincing evidence, is immune from civil liability for such
disclosure or its consequences.”5 The statute has been in effect since 1995, but the Office
of Policy and Legal Analysis with the Maine State Legislature confirms that there is no
information known or available about the law’s impact on hiring practices. Even without
such data, consideration of the job reference immunity statutes may be useful as the
committee considers the related issues of mandatory disclosure and civil liability.

IV. Varying Perspectives

As discussed above, no analysis or verifiable data appear to exist on the issue of
potential impacts on hiring practices if civil liability were granted for disclosures of
information concerning conduct jeopardizing the safety of minors or vulnerable adults.
In an effort to research the perspectives of potentially affected parties, several groups
with an interest in the subject were solicited for comment or submitted unsolicited
comments.6 A summary of the survey responses is attached to this report as Appendix A,
while memoranda and e-mail submissions from the groups are attached to this report as
Appendix B.

In general, several themes are evident in the responses from interested parties. Groups
who supported the mandatory disclosure requirement in Sec. 18 of Act 157 also tended to
support immunity for the employers making the disclosures. However, all of these
groups indicated that fairness required adopting a good faith standard for disclosures
receiving immunity.7 Other respondents were opposed to the mandatory disclosure

defenses that courts have developed to alleviate the chilling effect of the tort, both in the public and private
contexts; and considers how defamation and the privileges operate in the employment context). See also,
Matthew W. Finkin and Kenneth G. Dau-Schmidt, Solving the Employee Reference Problem: Lessons from
the German Experience, American Journal of Comparative Law (Spring 2009).
3 Id. (SHRM article), pg. 3.
4 Id.
5 Maine Revised Statutes Title 26 § 598 (employment reference immunity; 1995), attached as Appendix C.
6 These groups are: the Chittenden County Supervisory Union, the Vermont School Board Association, the
Washington County Supervisory Union, the Vermont-National Education Association, the Chittenden
South Supervisory Union, the Vermont Association for Justice, and Working Vermont. In addition, the
Vermont Department of Human Resources was solicited for comment but had not responded by the time
this report was submitted to the General Assembly. If the department does submit comment, it will be
submitted to the committees of jurisdiction and the General Assembly as an addendum to this report.
7 See supra (SHRM article), pg. 1, stating, “As a general rule, even without a specific state statute an
employer is immune from liability for providing inaccurate job reference information if the employer
disclosed the information in good faith – i.e., without “malice.”
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requirements, believing that they were unfair to employees and would result in increased
litigation. However, these same respondents were open to a discussion about whether
Vermont should pass a job reference immunity statute if immunity were well-defined,
limited, and included a good faith standard. These organizations appear to take the
position that a limited job reference immunity statute would be much more preferable to
the broad disclosure requirement scheduled to go into effect on April 1, 2011.

V. Conclusion

Despite extensive research, no information was located or appears to exist about the
impact on hiring practices of providing immunity to employers for disclosing information
about employee misconduct, including conduct jeopardizing the safety of a minor or
vulnerable adult. A majority of states do have job reference immunity statutes, which
give employers immunity for making good faith disclosures about an employee’s job
performance to prospective employers. No research could be found concerning the
impact of job reference immunity statutes on hiring practices, but analysis of such laws
may be useful as the legislature considers whether to include an immunity provision in
the mandatory disclosure requirements of Act 157 which are scheduled to go into effect
on April 1, 2011.
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APPENDIX A

Summary of Responses from Interested Parties
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In order to provide a review on the issue of potential impacts on hiring practices if
civil liability were granted for disclosures of information concerning conduct
jeopardizing the safety of minors or vulnerable adults, several interest groups were
solicited for comment or submitted unsolicited comments. The interested parties who
submitted comments are the following eight groups:

Deb Robbins, Chittenden County Supervisory Union
John Nelson, Vermont School Board Association
Patty Blondin, HR Coordinator, Washington County Supervisory Union
Joel Cook, Executive Director, Vermont-National Education Association
Cindy Koenemann-Warren, Director of HR, Chittenden South Supervisory Union
Eileen Blackwood, Vermont Association for Justice
Michael Sirotkin, on behalf of Working Vermont
Valerie Rickert, Acting Commissioner, Vermont Department of Labor

As these submissions demonstrate, the respondents agreed on some points and
disagreed on others.8 The following summary of their positions also includes comments
pertaining to the broader employment disclosure requirements contained in Secs. 17 and
18 of Act No. 157. The summary begins with the positions with which most groups
agreed, followed by positions with fewer groups’ support.

Four of the eight groups, or 50 percent, responded to the precise issue of the potential
impacts on hiring practices in Vermont were limited immunity granted.9 All four groups
stated that any impacts on hiring practices would be speculative, at best. They could not
say what the impacts would be, or what changes to expect if immunity were granted.
One respondent stated that it would be preferable to share information without fear of a
lawsuit, as many employers are hesitant to share information from a personnel file due to
fear of possible personal liability for any negative or misstatements. Another stated that
she would expect more information sharing were immunity granted. Another stated that
she would need to review the language with in-house counsel before any changes were
made, and that she would not want to be the test case for such immunity.

Four of the eight groups, or 50 percent, suggested that if immunity were granted, it
would be essential to include a definition of the phrase “conduct jeopardizing the
safety.”10 Several of these four groups stated that if this phrase were not defined in
statute, then there would be no change in their hiring practices even if immunity were
granted. One group commented that this definition must also specify who would be
responsible for determining whether such conduct “jeopardized the safety” of the
protected groups. Another group commented that this term is so broad that it would
probably include unintended conduct such as unintentional accidents.

8 The complete e-mail submissions and memoranda from interested parties can be found in Appendix B of
this report.
9 The four groups are: Washington County Supervisory Union (WCSU), Vermont-National Education
Association (VT-NEA), Chittenden South Supervisory Union (CSSU), and Vermont Department of Labor
(DOL).
10 The four groups are: WCSU, CSSU, Vermont Association for Justice, and Working Vermont (WV).
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Four of the eight groups, or 50 percent, suggested that providing immunity without
including a requirement that information be disclosed in good faith would be unfair and
potentially prejudicial to employees.11 Some employers might, for example, make
disclosures on the basis of unproven rumors if they know they would be immune from
liability.

Four of the eight groups, or 50 percent, expressed the view that the previous ten years
is too lengthy a time period for which to require disclosure.12 Typically, schools only
keep records for six years. Two groups were concerned that employers would most
likely feel an increased burden if they were required to maintain personnel files and
report information from the previous ten years.

Four of the eight groups, or 50 percent, were concerned that unintended consequences
might arise from requiring employers to report while simultaneously granting them
immunity.13 Concerns ranged from the burden on employers of newly required
recordkeeping, to the increase such provisions could cause in workplace disputes over
trivial disciplinary matters. One group mentioned the risk of over-broad reporting that
could result, while another was concerned that the provisions could have the opposite
effect of leading current employers to include less information in a personnel file.
Several of these respondents were concerned that over-broad reporting could damage an
employee’s job prospects because negative or qualified references from former
employers often eliminate applicants from consideration for employment completely.

Three of the eight groups, or 37.5 percent, suggested that the legislature consider
expanding the information to be disclosed beyond that contained in the employee’s
personnel file.14 Schools do not keep information from criminal record and abuse checks
in an employee’s personnel file; this information is kept separate for confidentiality
purposes. There was uncertainty about how to proceed if information subject to
disclosure by the statute was known but not contained in the personnel file.

Three of the eight groups, or 37.5 percent, supported repealing the reporting
requirements of Act No. 157 altogether and replacing them with a limited, reasonable job
reference immunity statute similar to those passed by other states. Some groups were
concerned that the reporting requirements would result in unsubstantiated charges in an
employee’s personnel file being prematurely disclosed.15 If employers are required to
disclose information about employees and held immune from liability for doing so, those
groups felt there would be no legal protection for employees who are wrongly accused of
misconduct.16

11 The four groups are: VT-NEA, CCSU, WCSU, and Vermont School Board Association (SBA).
12 The four groups are: WV, WCSU, VT-NEA, and Vermont Association for Justice.
13 The four groups are: VT-NEA, WCSU, CSSU, and Vermont Association for Justice.
14 The three groups are: CSSU, WCSU, and VT-NEA.
15 The three groups are: WCSU, WV, and Vermont Association for Justice.
16 The two groups are: WV and Vermont Association for Justice.
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Finally, other views should be noted. The acting commissioner for the Vermont
Department of Labor stated that the disclosure requirement is too broad in scope and
impossible to enforce. The Vermont School Board Association expressed the view that
disclosure provisions should cover all employers instead of being limited to schools.
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APPENDIX B

Memoranda and E-mail Submissions from Interested Parties
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APPENDIX C

Maine Revised Statutes Title 26 § 598
(Employment Reference Immunity; 1995)
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TITLE 26 §598. EMPLOYMENT REFERENCE IMMUNITY

An employer who discloses information about a former employee's job performance or work record to
a prospective employer is presumed to be acting in good faith and, unless lack of good faith is shown by
clear and convincing evidence, is immune from civil liability for such disclosure or its consequences. Clear
and convincing evidence of lack of good faith means evidence that clearly shows the knowing disclosure,
with malicious intent, of false or deliberately misleading information. This section is supplemental to and
not in derogation of any claims available to the former employee that exist under state law and any
protections that are already afforded employers under state law. [1995, c. 335, §1 (NEW).]


