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Tuesday, May 9, 2006
The Senate was called to order by the President.

Devotional Exercises

A moment of silence was observed in lieu of devotions.
Pledge of Allegiance

The President then led the members of the Senate in the Pledge of Allegiance.

Joint Resolution Adopted in Concurrence

J.R.H. 77.
Joint resolution originating in the House of the following title was read and adopted in concurrence and is as follows:

Joint resolution authorizing the 2006 Girls’ State civics educational program to meet at the State House.
Whereas, annually in June, the American Legion Auxiliary conducts a multiple-day civic education program that teaches young women who are entering their senior year in high school about important aspects of the American governmental system, and

Whereas, one component of the program consists of instructional seminars held on a college campus, and

Whereas, another highlight of Girls’ State is a day devoted to mock legislative committee sessions and floor debate at the State House during which the students gain new insight into the intricacies of the legislative process, and

Whereas, through their participation in this outstanding civics education program, they go back to their communities with a better appreciation of the legislative institution and as better informed citizens, now therefore be it

Resolved by the Senate and House of Representatives:

That the General Assembly authorizes the participating students in the American Legion Auxiliary’s Girls’ State program and their advisors to use the facilities of the State House, including the House and Senate chambers, and the committee rooms, from 8:00 a.m. until 4:15 p.m. on Wednesday, June 21, 2006, and be it further

Resolved:  That the secretary of state be directed to send a copy of this resolution to Terri Christie in care of the American Legion Auxiliary.


Consideration Resumed; Committee of Conference Adopted; Rules Suspended; Bill Delivered
S. 256.
Consideration was resumed on Senate bill entitled:

An act relating to sexual exploitation of an inmate.

Thereupon, the recurring question, Shall the Senate adopt the report of the Committee of Conference?, was decided in the affirmative.

Thereupon, on motion of Senator Welch, the rules were suspended, and the bill was ordered delivered to the Governor forthwith.

Third Reading Ordered

H. 81.
Senator Welch, for the Committee on Rules, to which was referred House bill entitled:

An act relating to operation of a vessel used for towing persons on water skis.

Reported that the bill ought to pass in concurrence.

Thereupon, the bill was read the second time by title only pursuant to Rule 43, and third reading of the bill was ordered.

Proposal of Amendment; Third Reading Ordered; Rules Suspended; Bill Passed in Concurrence with Proposal of Amendment; Bill Messaged
H. 12.
Senator White, for the Committee on Government Operations, to which was referred House bill entitled:

An act relating to municipal regulation of amateur radio antennas.

Reported recommending that the Senate propose to the House to amend the bill by striking out Sec. 3 in its entirety and by renumbering the existing Sec. 4 to be Sec. 3
And that the bill ought to pass in concurrence with such proposal of amendment.

Thereupon, the bill was read the second time by title only pursuant to Rule 43, the proposal of amendment was agreed to, and third reading of the bill was ordered.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was placed on all remaining stages of its passage in concurrence with proposals of amendment forthwith.

Thereupon, the bill was read the third time and passed in concurrence with proposal of amendment.

Thereupon, on motion of Senator Welch, the rules were suspended, and the bill was ordered messaged to the House forthwith.

House Proposal of Amendment to Senate Proposal of Amendment Not Concurred In; Committee of Conference Requested; Committee of Conference Appointed; Bill Messaged
H. 97.
House proposal of amendment to the Senate proposal of amendment to Senate bill entitled:

An act relating to operating with a suspended license and failing to pay penalties for traffic offenses.

Was taken up.

The House proposes to amend the Senate proposal of amendment by striking out all after the enacting clause and inserting in lieu thereof the following:
Sec. 1.  23 V.S.A. § 513 is amended to read:

§ 513.  MISUSE OF PLATES

Except as provided in section 321 of this title, an owner of a motor vehicle shall not attach or cause to be attached thereto to the vehicle number plates that were not assigned by the commissioner of motor vehicles to such owner to be attached to such motor vehicle.  A person shall not operate a motor vehicle, except as provided in section 321 of this title, to which number plates are attached that were not assigned to such the vehicle by the commissioner of motor vehicles.  An inspector of motor vehicles and any enforcement officer shall have authority to remove from a motor vehicle any plates which have been attached in violation of the provisions of this section.

Sec. 2.  23 V.S.A. § 674 is amended to read:

§ 674.  OPERATING AFTER SUSPENSION OR REVOCATION OF LICENSE; PENALTY; REMOVAL OF REGISTRATION PLATES; TOWING
(a)(1)  Except as provided in section 676 of this title, a person whose license or privilege to operate a motor vehicle has been suspended or revoked for a violation of this section or subsections 1091(b), 1094(b), or 1128(b) or (c) of this title and who operates or attempts to operate a motor vehicle upon a public highway before the suspension period imposed for the violation has expired shall be imprisoned not more than two years or fined not more than $5,000.00, or both.

(2)  A person who violates section 676 of this title for the sixth or subsequent time shall, if the five prior offenses occurred after July 1, 2003, be imprisoned not more than two years or fined not more than $5,000.00, or both.

* * *

(c)  An enforcement officer shall have the authority to remove any number plates from a motor vehicle which is being operated by a person in violation of subsection (a) or (b) of this section.  The commissioner shall be notified in writing and may, in his or her sole discretion, cause the plates to be returned to the registered owner or lessee for good cause shown.  The vehicle may not be registered or reregistered by a person who has operated a vehicle with a suspended license until the person’s license has been reinstated. 

(c)(d)  Notwithstanding any other provision of this title, when a conviction for a violation of this section and a conviction for a violation of section 1201 of this title result from the same incident, any penalty or suspension or revocation of a person’s license or privilege to operate shall be imposed to be consecutive and not concurrent.

(d)(e)  In determining appropriate fines under this section, the court may take into account the income of the defendant.

(e)(f)  For purposes of this section and section 676 of this title, the suspension period for a violation of section 1201 or 1205 of this title shall not be deemed to expire until the person has complied with section 1209a of this title and the person’s license has been reinstated.

(f)(g)  In establishing a prima facie case against a person accused of violating this section, the court shall accept as evidence a printout attested to by the law enforcement officer as the person’s motor vehicle record showing convictions and resulting license suspensions.  The admitted motor vehicle record shall establish a permissive inference that the person was under suspension on the dates and time periods set forth in the record.  No certified copy shall be required from the department of motor vehicles to establish the permissive inference.

(g)(h)  At the time of sentencing after a second or subsequent conviction under subsection (b) of this section, the court may, in addition to any penalty imposed by law, order that the motor vehicle operated by the person at the time of the offense be immobilized.  At the time of sentencing after a third or subsequent conviction under subsection (b) of this section, the court may, in addition to any penalty imposed by law, order that the motor vehicle operated by the person at the time of the offense be forfeited and sold.  Immobilization and forfeiture procedures under this section shall be conducted in accordance with the procedures in section 1213c of this title.

(h)(i)  A person convicted of violating this section shall be assessed a surcharge of $50.00, which shall be added to any fine or surcharge imposed by the court.  The court shall collect and transfer the surcharge assessed under this subsection to be credited to the DUI enforcement fund.  The collection procedures described in 13 V.S.A. § 5240 shall be utilized in the collection of this surcharge. 

Sec. 3.  23 V.S.A. § 2307 is amended to read:

§ 2307.  SUSPENSION REMEDIES FOR FAILURE TO PAY

(a)  As used in this section:
(1)  “Amount due” means all financial assessments contained in a judicial bureau judgment, including penalties, fines, surcharges, court costs, and any other assessment authorized by law.
(2)  “Designated collection agency” means a collection agency designated by the court administrator.  

(3)  “Designated credit bureau” means a credit bureau designated by the court administrator or the court administrator’s designee.
(b)  Notice of risk of suspension.  In the case of failure to pay a penalty, the judicial bureau shall mail a notice to the defendant at the address in the complaint notifying the defendant A judgment for a traffic violation shall contain a notice that failure to pay or otherwise satisfy the penalty amount due within 20 days of the notice will result in suspension of the person’s operator’s license or privilege to operate until the penalty amount due is paid or otherwise satisfied.  A copy of the notice shall be sent If the defendant fails to pay the amount due within 20 days of the notice, the judicial bureau shall provide electronic notice thereof to the commissioner of motor vehicles who, after 20 days from the date of receiving the electronic notice, shall suspend the person’s operator’s license or privilege to operate until the penalty amount due is paid or otherwise satisfied.

(c)  Civil contempt proceedings.  If an amount due remains unpaid for 45 days after the judicial bureau provides the defendant with a notice of risk of suspension pursuant to subsection (b) of this section, the judicial bureau may initiate civil contempt proceedings pursuant to this subsection.   
(1)  Notice of hearing.  The judicial bureau shall provide notice by first class mail sent to the defendant’s last known address that a contempt hearing will be held pursuant to this subsection and that failure to appear at the contempt hearing may result in the sanctions listed in subdivision (c)(2) of this section and subject to procedures for tax setoffs under 32 V.S.A. § 5941.
(2)  Failure to appear.  If the defendant fails to appear at the contempt hearing, the hearing officer may direct the clerk of the judicial bureau to:
(A)  cause the matter to be reported to one or more designated credit bureaus; or
(B)  refer the matter to district court for contempt proceedings.
(3)  Hearing.  The hearing shall be conducted in a summary manner.  The hearing officer shall examine the defendant and any other witnesses and may require the defendant to produce documents relevant to the defendant’s ability to pay the amount due.  The state or municipality shall not be a party except with the permission of the hearing officer.  The defendant may be represented by counsel at the defendant’s own expense.
(4)  Mitigation remedies.
(A)  The hearing officer may waive the reinstatement fee required by section 675 of this title or reduce the amount due on the basis of:
(i)  the defendant’s driving history, ability to pay, or service to the community;
(ii)  the collateral consequences of the violation; or
(iii)  the interests of justice. 
(B)  The hearing officer may specify a date by which the defendant shall pay the amount due and may notify the commissioner of motor vehicles to reinstate the defendant’s operator’s license or privilege subject to payment of the amount due by the specified date.  If the defendant fails to pay the amount due by the specified date, the judicial bureau may notify the commissioner to suspend the defendant’s operator’s license or privilege.  A license may be reinstated under this subdivision only if the defendant’s license is suspended solely for failure to pay a judicial bureau judgment.
(C)  The judicial officer shall have sole discretion to determine mitigation remedies pursuant to this subdivision, and the judicial officer’s determination shall not be subject to review or appeal in any court, tribunal, or administrative office.
(5)  Contempt.
(A)  The hearing officer may conclude that the defendant is in contempt if the hearing officer states in written findings a factual basis for concluding that:
(i)  The defendant knew or reasonably should have known that he or she owed an amount due on a judicial bureau judgment;
(ii)  The defendant had the ability to pay all or any portion of the amount due; and
(iii)  The defendant failed to pay all or any portion of the amount due.
(B)  The hearing officer may in the contempt order do one or more of the following:
(i)  Set a date by which the defendant shall pay the amount due;
(ii)  Assess an additional penalty not to exceed ten percent of the amount due;
(iii)  Direct the clerk of the judicial bureau to cause the matter to be reported to one or more designated credit bureaus.  The court administrator or the court administrator’s designee is authorized to contract with one or more credit bureaus for the purpose of reporting information about unpaid judicial bureau judgments; and
(iv)  Recommend that the district court incarcerate the defendant until the amount due is paid.  If incarceration is recommended pursuant to this subdivision, the judicial bureau shall notify the district court that contempt proceedings should be commenced against the defendant.  If the defendant cannot afford counsel for the contempt proceedings in district court, the defender general shall assign counsel at the defender general’s expense. 
(d)  Collections.
(1)  If an amount due remains unpaid for one year after the issuance of a notice of risk of suspension pursuant to subsection (b) of this section and the defendant has failed to appear at a judicial bureau contempt hearing, the court administrator may authorize the clerk of the judicial bureau to refer the matter to a designated collection agency.
(2)(A)  The court administrator or the court administrator’s designee is authorized to contract with one or more collection agencies for the purpose of collecting unpaid judicial bureau judgments. 
(B)  The court administrator may authorize a collection agency to settle a judicial bureau judgment for less than the amount due and to retain a portion of the amount collected for its services.  The judgment amount shall be reduced in the judicial bureau records to reflect the settlement amount and the fee retained by the collection agency.
(e)  For purposes of civil contempt proceedings, venue shall be statewide.

(f)  Notwithstanding 32 V.S.A. § 502, the court administrator is authorized to contract with a third party to collect fines, penalties, and fees by credit card, debit card, charge card, prepaid card, stored value card and direct bank account withdrawals or transfers, as authorized by 32 V.S.A. § 583, and to add on and collect a processing charge in an amount approved by the court administrator.

Sec. 4.  32 V.S.A. § 5932(8) and (9) are added to read:

(8)  “Court” means a superior court, a district court, or the judicial bureau.

(9)  “Judgment debtor” means any person who has not paid in full a court judgment for payment of a fine, penalty, surcharge, or fee due and payable to the state or a political subdivision thereof.

Sec. 5.  32 V.S.A. § 5941 is added to read:

§ 5941.  PROCEDURE FOR SETOFF OF COURT JUDGMENTS

(a)  The court shall include in any judgment a notice that any unpaid amounts shall be certified to the department for a setoff on the judgment debtor’s income tax refund, and the notice shall explain how the judgment debtor may challenge the certification.

(b)  Sections 5934(c) and 5936 of this title, relating to the procedure for contesting the debt, shall not apply to a court seeking information from a judgment debtor.

(c)  Notwithstanding section 502 of this title, the department may assess against the judgment debtor a collection assistance fee in an amount established pursuant to section 5938 of this title.

(d)  If a judgment debtor identified by the court clerk is entitled to a refund, the department shall retain the collection assistance fee and then transfer to the court in which the judgment was issued an amount equal to the refund owed or the amount unpaid, whichever is less.

Sec. 6.  4 V.S.A. § 1108 is amended to read:

§ 1108.  CIVIL ORDINANCE AND TRAFFIC VIOLATIONS; JURISDICTION OF ASSISTANT JUDGES IN ESSEX COUNTY

(a)  Subject to the limits of this section and notwithstanding any provision of law to the contrary, an assistant judge of Essex County sitting alone shall have the same jurisdiction, powers and duties to hear and decide civil ordinance and traffic violations as a hearing officer has under the provisions of this chapter.

(b)  Jurisdiction and venue of civil ordinance and traffic violations heard by an assistant judge shall be in the superior court in the county in which the violation is alleged to have occurred.
(c)(1)  An assistant judge who elects to hear and decide civil ordinance and traffic violations shall:

(A)  have served in that office for a minimum of two years; 

(B)  have successfully completed at least 40 hours of training which shall be provided by the bureau; and

(C)  complete eight hours of continuing education every year relating to jurisdiction exercised under this section. 

(2)  Training shall be paid for by the county, which expenditure is hereby authorized.  Law clerk assistance shall be available to the assistant judges.

(d)  An assistant judge who elects to hear and decide civil ordinance and traffic violations or who elects to cease hearing these matters, shall cause the court clerk to notify the bureau and each municipality in the assistant judge’s county of the judge’s decision.  Upon receipt of notification that an assistant judge elects to hear these matters, exclusive jurisdiction vests with the superior court and every complaint alleging a civil ordinance and traffic violation in that judge’s county which is denied, or which requires a hearing, shall be set for hearing before the superior court in the assistant judge’s county.

(e)  If both assistant judges elect to hear civil ordinance and traffic violations, the senior assistant judge shall make the assignment of cases to be heard by each assistant judge.

(f)  If both assistant judges do not elect to hear civil ordinance and traffic violations or elect to cease to hear these matters, civil ordinance and traffic violations in the county shall be heard in accordance with the provisions of this chapter.

(g)  An assistant judge may decline to hear a particular civil ordinance or traffic violation, in which case the violation shall be heard by a hearing officer of the bureau.

(h)  An appeal from a decision of an assistant judge shall be in accordance with the provisions of this chapter.

(i)  Civil ordinance and traffic violations that are heard by an assistant judge in Essex County shall be heard in Essex County and shall not be heard at or transferred to any other location.

(c)  The administrative judge may assign or direct assignment of an assistant judge with his or her consent to hear a civil ordinance or traffic violation case within the county in which the assistant judge presides or in a county other than the county in which the assistant judge presides if the assistant judge has elected to hear and decide civil ordinance and traffic violations under this section.

Sec. 7.  12 V.S.A. § 5540 is amended to read:

§ 5540.  JURISDICTION OVER SMALL CLAIMS; ASSISTANT JUDGES; ESSEX, CALEDONIA AND, RUTLAND, AND BENNINGTON COUNTIES

(a)  Subject to the limitations in this section and notwithstanding any provision of law to the contrary, assistant judges of Essex, Caledonia, and Rutland, and Bennington counties sitting alone, may elect to hear and decide small claims actions filed under this chapter with the Essex, Caledonia and, Rutland, and Bennington superior courts.

(b)  With the exception of the assistant judges that were authorized to preside in small claims matters prior to the effective date of this act or July 1, 1998, whichever is later, an assistant judge hearing cases under this section shall have completed at least 60 hours of relevant training and observed 20 hours of small claims hearings in accordance with the protocol for said training and observation which shall be established by a majority of the assistant judges of the state, which may include attendance at colleges or classes available in various locations in and outside the state to lay judges.  Training shall be paid for on a per capita basis of those judges electing to take the training by the county, which expenditure is hereby authorized.  Law clerk assistance available to superior court judges shall be available to the assistant judges.

(c)  A decision of an assistant judge shall be entered as a small claims judgment and may be appealed pursuant to section 5538 of this title.  The appeal shall be decided by the presiding judge.

(d)  An assistant judge who elects to hear and decide small claims cases or who elects to cease hearing these matters shall cause the superior court clerk to notify the court administrator and the Essex, Caledonia and, Rutland, and Bennington superior court clerks of the judge's decision.  Upon receipt of notification that an assistant judge elects to hear these matters and every small claims case which requires a hearing shall be set for hearing before an assistant judge in the superior court in the county.  If the assistant judge is unavailable due to illness, disability or disqualification, the administrative judge pursuant to section 22 of Title 4 may assign a judge, or appoint and assign a member of the Vermont bar to serve temporarily as an acting judge, to hear small claims cases in the county where the cause of action was filed.  No action filed or pending shall be heard at or transferred to any other location unless agreed to by the parties.  If both assistant judges of the county elect to hear these matters, the senior assistant judge shall make the assignment of cases to be heard by each assistant judge.  The assistant judges, once qualified to preside in these matters, shall work with the court administrator's office and the administrative judge such that the scheduling of small claims cases before the assistant judges are at such times as to permit adequate current court personnel to be available when these cases are to be heard. 

Sec. 8.  12 V.S.A. § 5540a is amended to read:

§ 5540a.  JURISDICTION OVER SMALL CLAIMS; ASSISTANT  JUDGES; ADDISON, BENNINGTON, CHITTENDEN, FRANKLIN, GRAND ISLE, LAMOILLE, ORANGE, ORLEANS, WASHINGTON, WINDHAM, AND WINDSOR COUNTIES
(a)  Subject to the limitations in this section and notwithstanding any provision of law to the contrary, assistant judges of Addison, Bennington, Chittenden, Franklin, Grand Isle, Lamoille, Orange, Orleans, Washington, Windham, and Windsor counties sitting alone, shall hear and decide small claims actions filed under this chapter with the appropriate superior court if the assistant judges first elect to successfully complete the training required in subsection (b) of this section.

(b)  With the exception of assistant judges authorized to preside in small claims matters prior to the effective date of this act who have successfully completed the testing requirements established herein, an assistant judge hearing cases under this section shall have completed at least 100 hours of relevant training and testing, and observed 20 hours of small claims hearings in accordance with the protocol for said training and observation which shall be established by a majority of the assistant judges of the state, which shall include attendance at colleges or classes available in various locations in and outside the state to lay judges.  An assistant judge who hears cases under this section shall complete 16 hours of continuing education every year relating to jurisdiction exercised under this section.  Training shall be paid for on a per capita basis of those judges electing to take the training by the county, which expenditure is hereby authorized.  Law clerk assistance available to superior court judges shall be available to the assistant judges.

(c)  A decision of an assistant judge shall be entered as a small claims judgment and may be appealed pursuant to section 5538 of this title.  The appeal shall be decided by the presiding judge.

(d)  An assistant judge upon successful completion of the training under subsection (b) of this section, shall cause the superior court clerk to notify the court administrator of the assistant judge’s successful completion of training.  Upon receipt of such notification, small claims cases which require a hearing shall first be set for hearing before an assistant judge in the superior court in the county and shall be heard by the assistant judge.  If the assistant judge is unavailable due to illness, vacation, administrative leave, disability, or disqualification, the administrative judge pursuant to section 22 of Title 4 may assign a judge, or appoint and assign a member of the Vermont bar to serve temporarily as an acting judge, to hear small claims cases in Addison, Bennington, Chittenden, Franklin, Grand Isle, Lamoille, Orange, Orleans, Washington, Windham, and Windsor counties.  No action filed or pending shall be heard at or transferred to any other location unless agreed to by the parties.  If both assistant judges of the county elect to successfully complete training to hear these matters, the senior assistant judge shall make the assignment of cases to be heard by each assistant judge.  The assistant judges, once qualified to preside in these matters, shall work with the court administrator’s office and the administrative judge such that the scheduling of small claims cases before the assistant judges are at such times as to permit adequate current court personnel to be available when these cases are heard.

(e)  This section shall be repealed effective on July 1, 2008.

Sec. 9.  REPEAL

4 V.S.A. § 22(d) is repealed.

Sec. 10.  1 V.S.A. § 339 is amended to read:

§ 339.  COMMUNICATIONS MADE TO INTERPRETERS; PROHIBITION ON DISCLOSURE

(a)  An interpreter, whether or not the interpreter is a qualified interpreter, shall not disclose or testify to:

(1)  a communication made by a person to an interpreter acting in his or her capacity as an interpreter for a deaf or hard of hearing impaired person or a person with limited English proficiency; or

(2)  any information obtained by the interpreter as a result of serving while acting in his or her capacity as an interpreter for a deaf or hard of hearing impaired person or a person with limited English proficiency.

(b)  There is no prohibition on disclosure under this section if the services of the interpreter were sought or obtained to enable or aid anyone to commit or plan to commit what the deaf or hard of hearing impaired person or the person with limited English proficiency knew or reasonably should have known to be a crime or fraud.

(c)(1)  This section shall not be construed to limit or expand the effect of section 334 of this title.

(2)  This section shall not be construed to alter or affect the mandatory reporting requirements of section 4913 of Title 33.

(d)  As used in this section, “person with limited English proficiency” means a person who does not speak English as his or her primary language and who has a limited ability to read, write, speak, or understand English. 

Sec. 11.  1 V.S.A. § 331 is amended to read:

§ 331.  DEFINITIONS

As used in this subchapter:

(1)  “Hearing impaired Deaf or hard of hearing person” means any person who has such difficulty hearing, even with amplification, that he or she cannot rely on hearing for communication.

(2)  “Proceeding” means any judicial proceeding, contested case under chapter 25 of Title 3, or other hearing before an administrative agency not included under chapter 25 of Title 3.

(3)  “Qualified interpreter” means an interpreter for a deaf or hard of hearing impaired person who meets standards of competency established by the national or Vermont Registry of Interpreters for the Deaf as amended, by rule, by the Vermont commission of the deaf and hearing impaired. 

Sec. 12.  1 V.S.A. § 332 is amended to read:

§ 332.  RIGHT TO INTERPRETER; ASSISTIVE LISTENING EQUIPMENT

(a)  Any deaf or hard of hearing impaired person who is a party or witness in any proceeding shall be entitled to be provided with a qualified interpreter for the duration of the person’s participation in the proceeding.

(b)  Any deaf or hard of hearing impaired person shall be entitled to be provided with a qualified interpreter upon five working days’ notice that the person has reasonable need to do any of the following:

(1)  Transact business with any state board or agency.

(2)  Participate in any state-sponsored activity, including public hearings, conferences, and public meetings.

(3)  Participate in any official state legislative activities.

(c)  If a deaf or hard of hearing impaired person is unable to use or understand sign language, the presiding officer or state board or agency or state legislative official shall, upon five working days’ notice, make available appropriate assistive listening equipment for use during the proceeding or activity. 

Sec. 13.  1 V.S.A. § 333 is amended to read:

§ 333.  APPOINTMENT OF INTERPRETER

(a)  The presiding officer in a proceeding shall appoint an interpreter after making a preliminary determination that the interpreter is able to readily communicate with the deaf or hard of hearing impaired person, to accurately interpret statements or communications from the deaf or hard of hearing impaired person, and to interpret the proceedings to the deaf or hard of hearing impaired person.

* * *

Sec. 14.  1 V.S.A. § 336(a) is amended to read:

§ 336.  RULES; INFORMATION; LIST OF INTERPRETERS

(a)  The Vermont commission of the deaf and hearing impaired shall, by rule, establish factors to be considered by the presiding officer under section 333 of this title before appointing an interpreter who is not a qualified interpreter.  Such factors shall encourage the widest availability of interpreters in Vermont while at the same time ensuring that the interpreter:

(1)  is able to readily communicate with the deaf or hard of hearing impaired person;

(2)  is able to accurately interpret statements or communications by the deaf or hard of hearing impaired person;

(3)  is able to interpret the proceedings to the deaf or hard of hearing impaired person;

(4)  shall maintain confidentiality;

(5)  shall be impartial with respect to the outcome of the proceeding;

(6)  shall not exert any influence over the deaf or hard of hearing impaired person; and

(7)  shall not accept assignments the interpreter does not feel competent to handle.

Sec. 15.  1 V.S.A. § 337 is amended to read:

§ 337.  REVIEW

(a)  A decision, order, or judgment of a court or administrative agency may be reversed on appeal if the court or agency finds that a deaf or hard of hearing impaired person who was a party or a witness in the proceeding was deprived of an opportunity to communicate effectively, and that the deprivation was prejudicial.

* * *

Sec. 16.  1 V.S.A. § 338 is amended to read:
§ 338.  ADMISSIONS; CONFESSIONS

(a)  An admission or confession by a deaf or hard of hearing impaired person made to a law enforcement officer or any other person having a prosecutorial function may only be used against the person in a criminal proceeding if:

(1)  The admission or confession was made knowingly, voluntarily, and intelligently and is not subject to alternative interpretations resulting from the person’s habits and patterns of communication.

(2)  The admission or confession, if made during a custodial interrogation, was made after reasonable steps were taken, including but not limited to the appointment of a qualified interpreter, to ensure that the defendant understood his or her constitutional rights.

(b)  The provisions of subsection (a) of this section supplement the constitutional rights of the deaf or hard of hearing impaired person. 

Sec. 17.  23 V.S.A. § 1095(a) is amended to read:

(a)  Except as otherwise provided, no person may operate upon a highway in this state a motor vehicle having installed or carried in the front or driving compartment or in a manner visible to the operator, a television device capable of transmitting an entertainment picture, or a receiver, screen, or other means of visually receiving a television broadcast an entertainment picture.

Sec. 18.  FINDINGS

The general assembly finds: 

(1)  Families and friends have a substantial interest in organizing and attending funerals for deceased relatives.

(2)  The interest of families in being able to mourn privately and peacefully the loss of deceased relatives is violated when a funeral becomes the target of picketing and other public demonstrations.

(3)  Picketing related to a funeral causes emotional distress to the grieving families during a difficult and private time.

(4)  Full opportunity exists under the terms and provisions of this act to exercise freedom of speech and other constitutional rights other than during funerals and within one hour before a funeral.
Sec. 19.  13 V.S.A. § 3771 is added to read:

§ 3771.  DISTURBING A FUNERAL SERVICE

(a)  As used in this section:

(1)  “Funeral service” means the ceremonies, rituals, and memorial services held at a church, mortuary, cemetery, or home in connection with the burial or cremation of a dead person.

(2)  “Picketing” means a protest, demonstration or other similar activity directed at a funeral service. 

(b)  No person shall disturb or attempt to disturb a funeral service by engaging in picketing within 100 feet of the service within one hour prior to and two hours following the publicly announced time of the commencement of the service. 

(c)  A person who violates this section shall be imprisoned not more than 30 days or fined not more than $500.00, or both.
Sec. 20.  ESTABLISHMENT OF POSITION

One permanent position – collections manager – is established within the Judiciary. 

Sec. 21.  EFFECTIVE DATE

(a)  Secs. 1, 2, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20 of this act shall take effect on passage.

(b)  Secs. 3, 4, and 5 of this act shall take effect on September 1, 2006.


And that after passage the title of the bill be amended to read:

AN ACT RELATING TO OPERATING WITH A SUSPENDED LICENSE AND FAILING TO PAY PENALTIES FOR TRAFFIC OFFENSES, JURISDICTION OF ASSISTANT JUDGES, COMMUNICATIONS MADE TO PERSONS WITH LIMITED ENGLISH PROFICIENCY, AND DISTURBING A FUNERAL SERVICE.
Thereupon, pending the question, Shall the Senate concur in the House proposal of amendment to the Senate proposal of amendment?, on motion of Senator Campbell, the Senate refused to concur in the House proposal of amendment to the Senate proposal of amendment and requested a Committee of Conference.

Thereupon, pursuant to the request of the Senate, the President announced the appointment of







Senator Campbell






Senator Sears






Senator Scott
as members of the Committee of Conference on the part of the Senate to consider the disagreeing votes of the two Houses.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was ordered messaged to the House forthwith.

Rules Suspended; Third Reading Ordered; Rules Suspended; Bill Passed in Concurrence; Bill Messaged
H. 875.

Pending entry on the Calendar for notice, on motion of Senator Welch, the rules were suspended and House bill entitled: 

An act relating to approval of amendments to the charter of the village of Jacksonville.

Was taken up for immediate consideration.

Senator White, for the Committee on Government Operations, to which the bill was referred, reported that the bill ought to pass in concurrence.

Thereupon, the bill was read the second time by title only pursuant to Rule 43, and third reading of the bill was ordered.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was placed on all remaining stages of its passage in concurrence with proposal of amendment forthwith.

Thereupon, the bill was read the third time and passed in concurrence.

Thereupon, on motion of Senator Welch, the rules were suspended, and the bill was ordered messaged to the House forthwith.

Rules Suspended; Senate Concurrent Resolutions


On motion of Senator Welch, the rules were suspended, and the following joint concurrent resolutions, having been placed on the consent calendar, were taken up and adopted.

By Senator Campbell,

S.C.R. 79.

Senate concurrent resolution congratulating United States Olympic halfpipe snowboarding coach Robert "Bud" Keene on his coaching success.

By Senators Kitchel and Coppenrath,

By Representative Bostic and others,

S.C.R. 80.
Senate concurrent resolution congratulating Fred Laferriere of St. Johnsbury on being named the Northeast Kingdom Chamber 2006 Citizen of the Year.


By Senators White, Gander, Ayer, Collins, Condos, Cummings, Doyle, Dunne, Giard, Kitchel, Kittell, Leddy, Lyons, MacDonald, Maynard, Sears, Shepard, Snelling and Wilton,

S.C.R. 81.

Senate concurrent resolution congratulating the Sandglass Theater on its 20th anniversary in Vermont and its contributions to theatrical puppetry.


By Senators Doyle, Ayer, Collins, Condos, Coppenrath, Cummings, Dunne, Gander, Giard, Kittell, Lyons, MacDonald, Maynard, Mazza, Mullin, Scott, Sears, Shepard, Snelling, Starr, White and Wilton,

S.C.R. 82.

Senate concurrent resolution honoring Patricia "Pat" MacDonald of Berlin for her outstanding leadership in Vermont state government.


By Senators Doyle, Cummings and Scott,

S.C.R. 83.
Senate concurrent resolution congratulating the Mutuo Club of Barre on its 100th anniversary.

By Senator White,


By Representative Marek,

S.C.R. 84.

Senate concurrent resolution congratulating the Vermont Philatelic Society on its 50th anniversary.


By Senators Illuzzi, Condos, Campbell, Doyle, Ayer, Bartlett, Collins, Coppenrath, Cummings, Dunne, Flanagan, Gander, Giard, Kitchel, Kittell, Leddy, Lyons, MacDonald, Maynard, Mazza, Miller, Mullin, Scott, Sears, Shepard, Snelling, Starr, Welch, White and Wilton,


By Representative Partridge and others,
S.C.R. 85.

Senate concurrent resolution honoring United States Senator James M. Jeffords.


[The full text of the Senate concurrent resolutions appeared in the Senate calendar addendum for Tuesday, May 9, 2006, and, if adopted in concurrence by the House, will appear in the volume of the Public Acts and Resolves to be published for this session of the sixty-eighth biennial session of the Vermont General Assembly.]

House Concurrent Resolutions


On motion of Senator Welch, the rules were suspended, and the following joint concurrent resolutions, having been placed on the consent calendar were taken up and adopted in concurrence:

By Representative Hudson and others,

By Senators Coppenrath, Doyle and Kitchel,

H.C.R. 360.

House concurrent resolution honoring Ellie Dixon and Robert “Bob” Dixon of Lyndon for their respective career accomplishments in journalism, academia, and politics in the Northeast Kingdom.

By Representative Perry and others,
By Senators Illuzzi, Starr, Collins and Kittell,
H.C.R. 361.

House concurrent resolution congratulating Keith and Cora Mae Smith on being named the 2006 Outstanding Sugarmakers of Vermont.
By Representative Nitka and others,
By Senators Campbell, Dunne and Welch,
H.C.R. 362.
House concurrent resolution congratulating Jennifer Harper on her designation as the 2006 Vermont Teacher of the Year.
By Representative Acinapura and others,
H.C.R. 363.
House concurrent resolution congratulating Representative Peter Hunt on the publication of Roll Call: A Legislative Guide to Great Eats.
By Representative Nitka,
H.C.R. 364.
House concurrent resolution congratulating the 2006 Black River Union High School girls state snowboarding championship team.

By Representative Nitka and others,
By Senator Dunne,
HCR. 365.
House concurrent resolution congratulating George Scribner on being named the 2006 Vermont state game warden of the year.
By Representative Jerman and others,
H.C.R. 366.
House concurrent resolution congratulating the Essex High School team in the “We the People . . . the Citizen and the Constitution” competition on winning honorable mention in national competition.
By Representative Flory,
H.C.R. 367.
House concurrent resolution congratulating Sister Nancy Audette, Sister Rita Hammond, Sister Lucy Ploof, and Sister Janice Ryan on the 50th anniversary of their entry into the Sisters of Mercy religious order.
By Representative Grad and others,
H.C.R. 368.
House concurrent resolution honoring James E. Ross of Moretown for his public service.
By Representative Tracy and others,
H.C.R. 369.
House concurrent resolution in memory of Tom Belville of Barre.

[The full text of the House concurrent resolutions appeared in the Senate calendar addendum for Thursday, May 9, 2006, and will appear in the volume of the Public Acts and Resolves to be published for this session of the sixty-eighth biennial session of the Vermont General Assembly.]

Appointments Confirmed

Under suspension of the rules (and particularly, Senate Rule 93), as moved by Senator Welch, the following Gubernatorial appointments were confirmed together as a group by the Senate, without reports given by the Committees to which they were referred and without debate:


Robert Alberts of Bridport - Member, Vermont Housing Finance Agency – January 27, 2006, to January 31, 2010.


John Valente of Rutland - Member, Vermont Municipal Bond Bank – February 9, 2006, to January 31, 2007.


Thomas James of Essex Junction - Member, State Board of Education – March 4, 2005, to February 28, 2011.


Paul Andrew of Burlington - Member, Vermont Municipal Bond Bank – February 9, 2006, to January 31, 2007.


Dagyne Canney of Clarendon - Member, Vermont Housing Finance Agency – February 1, 2006, to January 31, 2010.


Michael A. Welch of St. Johnsbury - Member, Valuation Appeals Board – February 27, 2006, to January 31, 2009.


Sonia D. Alexander of Wilmington - Member, Valuation Appeals Board – February 27, 2006, to January 31, 2009.


Dawn Bugbee of St. Albans - Member, Vermont Educational and Health Buildings Finance Agency – February 21, 2006, to January 31, 2012.


Eryn Brownlee of Montpelier - Member, Children and Family Council for Prevention Programs – December 8, 2005, to February 28, 2007.


Lynn Marie Bundy of Montpelier - Member, Children and Family Council for Prevention Programs – September 19, 2005, to February 28, 2006.


Suzanne Masland of Thetford - Member, Children and Family Council for Prevention Programs – September 19, 2005, to February 29, 2008.


Robert Sheil of Montpelier - Member, Children and Family Council for Prevention Programs – September 19, 2005, to February 29, 2008.


William B. LaWare of Williston - Member, Children and Family Council for Prevention Programs – September 26, 2005, to February 29, 2008.


Frank Mazur of South Burlington - Member, Public Oversight Commission – May 16, 2005, to February 29, 2008.


Gregory MacDonald of East Montpelier - Member, Vermont Tobacco Evaluation and Review Board – February 21, 2006, to January 31, 2009.


Coleen Krauss of Montpelier - Member, Vermont Tobacco Evaluation and Review Board – February 24, 2006, to January 31, 2008.


Gregory Peters of Shelburne - Member, Public Oversight Commission – July 26, 2005, to February 29, 2008.


Phyllis Soule of Fairfax - Member, Human Services Board – February 15, 2006, to February 28, 2011.


Mary Jane Wasik of Pittsford - Member, Human Services Board – February 15, 2006, to February 28, 2009.


Hillary Roper of Stowe - Member, Public Oversight Commission – September 23, 2005, to February 29, 2008.


David M. Anderson of Tunbridge - Member, Public Oversight Commission – August 26, 2005, to February 29, 2008.


John Lindley, III of Montpelier - Member, Public Oversight Commission – July 26, 2005, to February 29, 2008.


Kitty LaBarge of South Hero - Member, Public Oversight Commission – March 1, 2006, to February 28, 2009.


Ezekiel S. Cross of Shaftsbury - Member, Board of Medical Practice – June 3, 2005, to December 31, 2008.


Sigrid Solomon of Bennington - Member, State Board of Education – March 30, 2006, to February 28, 2012.


Jennifer Poehlmann of Richmond - Member, Children and Family Council for Prevention Programs – March 31, 2006, to February 28, 2009.


Eileen Dickinson of St. Albans - Member, Public Oversight Commission – July 26, 2005, to February 29, 2008.


Elizabeth G. Kennett of Rochester - Member, Travel Information Council – March 1, 2006, to February 28, 2008.


Francis Heald of Rutland - Member, Travel Information Council – March 1, 2006, to February 28, 2008.


Joseph Sutton of East Middlebury - Member, Travel Information Council – March 1, 2006, to February 28, 2008.


Arthur Sanborn of Kirby - Member, Transportation Board – July 7, 2005, to February 28, 2006.


Arthur Sanborn of Kirby - Member, Transportation Board – March 21, 2006, to February 28, 2009.


George Holland of Bradford - Member, Natural Resources Board, Land Use Panel – February 1, 2005, to January 31, 2007.


Patricia Nowak of South Burlington - Member, Natural Resources Board, Land Use Panel – February 1, 2005, to January 31, 2009.


Alice Olenick of Waitsfield - Member, Natural Resources Board, Land Use Panel – February 1, 2005, to January 31, 2006.


Alice Olenick of Waitsfield - Member, Natural Resources Board, Land Use Panel – February 13, 2006, to January 31, 2008.


Richard Pembroke of Bennington - Member, Natural Resources Board, Lane Use Panel – February 1, 2005, to January 31, 2008.


Michael Hebert of Vernon - Member, Natural Resources Board, Water Resources Panel – February 1, 2005, to January 31, 2008.


Joan Nagy of Cambridge - Member, Natural Resources Board, Water Resources Panel – May 17, 2004, to February 26, 2006.


Joan Nagy of Cambridge - Member, Natural Resources Board, Water Resources Panel – February 1, 2005, to January 31, 2007.


John Nicholls of Barre - Member, Natural Resources Board, Water Resources Panel – February 1, 2005, to January 31, 2006.


John Nicholls of Barre - Member, Natural Resources Board, Water Resources Panel – February 13, 2006, to January 31, 2008.


W. William Martinez of Rutland - Member, Natural Resources Board, Water Resources Panel – February 1, 2005, to January 31, 2009.


Karen Paul of Burlington - Member, Environmental Board – August 1, 2004, to January 31, 2008.


Elizabeth A. Wilkel of Walden –Member, Natural Resources Board, Land Use Panel – October 24, 2005, to January 31, 2008.


Elizabeth A. Wilkel of Walden – Alternate Member, Natural Resources Board – February 1, 2005, to January 31, 2009.


John Merrill of Stowe – Alternate Member, Natural Resources Board – February 1, 2005, to January 31, 2008.


A. Gregory Rainville of St. Albans – Alternate Member, Natural Resources Board – February 1, 2005, to January 31, 2007.


Jeremy R. Baker of Rutland - Member, Fish and Wildlife Board – April 1, 2005, to February 28, 2011.


Wayne C. Barrows of Hartland - Member, Fish and Wildlife Board – August 9, 2004, to February 28, 2010.


Walter P. Driscoll of Island Pond - Member, Fish and Wildlife Board – August 9, 2004, to February 28, 2006.


Walter P. Driscoll of Island Pond - Member, Fish and Wildlife Board – March 1, 2006, to February 28, 2012.


Craig Lefevre of Morgan - Member, Fish and Wildlife Board – March 1, 2005, to February 28, 2011.


Claude L. Rainville of Lincoln - Member, Fish and Wildlife Board – August 9, 2004, to February 28, 2010.


John L. Roy of South Hero - Member, Fish and Wildlife Board – August 9, 2004, to February 28, 2006.


John L. Roy of South Hero - Member, Fish and Wildlife Board – March 1, 2006, to February 28, 2012.


Bruce E. Therrien of Hardwick - Member, Fish and Wildlife Board – August 9, 2004, to February 28, 2008.


Susan Winter of Colchester - Member, Fish and Wildlife Board – August 9, 2004, to February 28, 2008.


Joyce A. Wyman of Arlington - Member, Fish and Wildlife Board – August 9, 2004, to February 28, 2010.


Grant Bush of Shelburne - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – March 1, 2006, to February 28, 2009.


Eric Clifford of Starksboro - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – March 1, 2006, to February 28, 2009.


Lawrence Dupont of North Hero - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – March 1, 2006, to February 28, 2009.


Lori Fisher of Williston - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – August 1, 2005, to February 28, 2008.


Paul Hansen of South Alburg - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – July 1, 2005, to February 29, 2008.


Roland Hoerr, III of Colchester - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – March 1, 2006, to February 28, 2009.


Peter Kreisel of Colchester - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – March 1, 2006, to February 28, 2009.


Sandra Kuehn of Fair Haven - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – July 1, 2005, to February 29, 2008.


Jan Peterson of Essex Junction - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – August 1, 2005, to February 29, 2008.


Edward J. Tyler, III of St. Albans - Member, Vermont Citizens Advisory Commission on Lake Champlain’s Future – March 1, 2006, to February 28, 2009.


Brian M. Ames of Putney - Member, Fish and Wildlife Board – August 29, 2005, to February 28, 2009.


Edward J. Gallo of Richmond - Member, Fish and Wildlife Board – November 14, 2005, to February 29, 2008.


Susan Spaulding of Bellows Falls – Alternate Member, Natural Resources Board – March 21, 2006, to January 31, 2007.


Evan Hammond of Lunenburg - Member, Connecticut River Valley Flood Control Commission – December 8, 2005, to February 28, 2010.


Gary W. Moore of Bradford - Member, Connecticut River Valley Flood Control Commission – March 1, 2006, to February 28, 2012.


William Pettengill of Guilford - Member, Connecticut River Valley Flood Control Commission – February 20, 2006, to February 28, 2008.


Robert Darrow of Mendon - Member, Current Use Advisory Board – April 4, 2006, to January 31, 2008.


Harold J. Howrigan, Jr. of Sheldon - Member, Current Use Advisory Board – February 27, 2006, to January 31, 2009.


Robert Kelley of Derby Line - Member, Current Use Advisory Board – April 3, 2006, to January 31, 2009.


John McClain of Randolph - Member, Current Use Advisory Board – April 4, 2006, to January 31, 2008.


Richard Bailey of Hyde Park - Member, Vermont Lottery Commission – July 1, 2005, to June 30, 2008.


John Canney, III of North Clarendon - Member, Vermont Racing Commission – February 7, 2005, to January 31, 2011.


Henry Chauncey, Jr. of Ludlow - Member, Job Start Board – January 6, 2006, to February 28, 2009.


Laurie Hammond of Colchester - Member, Job Start Board – August 1, 2005, to February 28, 2010.


Kevin Harper of Bristol - Member, Sustainable Jobs Fund Board of Directors – October 3, 2005, to August 31, 2010.


Caprice B. Hover of Rutland - Member, Vermont Housing Authority - March 1, 2006, to February 28, 2011.


Thomas Jagielski of Grand Isle - Member, Occupational Safety and Health Review Board – February 18, 2005, to January 31, 2011.


Mary P. Miller of Waterbury Center - Member, Vermont State Housing Authority – April 1, 2005, to February 28, 2010.


Daniel O’Brien of South Burlington - Member, Liquor Control Board – February 11, 2005, to January 31, 2011.


Martha O’Connor of Brattleboro - Member, Vermont Lottery Commission – July 1, 2005, to June 20, 2008.


Michael Rogers of Glover - Member, Employment Security Board – December 8, 2005, to February 28, 2011.


Sharon Russell of Rutland - Member, Job Start Board – November 14, 2005, to February 28, 2007.


Edward Walbridge of Montpelier - Member, Electricians’ Licensing Board – September 23, 2005, to June 30, 2008.


Thomas Weaver of Essex Junction - Member, Vermont Housing Conservation Board – February 1, 2006, to January 31, 2010.


Edward Zuccaro of St. Johnsbury - Member, Labor Relations Board – July 1, 2004, to June 30, 2010.


Bruce Taylor of Fairlee - Member, Valuation Appeals Board – June 3, 2005, to January 31, 2007.


Ann L. Hogan of Shelburne - Member, State Infrastructure Bank Board – November 3, 2005, to February 28, 2010.


Peter Gregory of Hartland - Member, State Infrastructure Bank Board – November 4, 2005, to February 28, 2010.


Bartlett H. Frisbie of Colchester - Member, Vermont Housing Finance Agency – October 28, 2005, to January 31, 2009.


Wesley J. Hrydziusko of Windsor - Member, Transportation Board – April 5, 2006, to February 28, 2009.


Robin Stern of Brattleboro - Member, Transportation Board – October 3, 2005, to February 28, 2006.


Robin Stern of Brattleboro - Member, Transportation Board – March 21, 2006, to February 28, 2009.


Shirley Boyd-Hill of Fairfax - Member, Human Rights Commission – August 1, 2005, to February 28, 2010.


John Hall of St. Johnsbury - Commissioner of the Department of Housing and Community Affairs – March 1, 2005, to February 28, 2007.


Patricia McDonald of Berlin – Chair, Vermont Employment Security Board – November 15, 2004, to February 28, 2005.


Patricia McDonald of Berlin - Commissioner of the Department of Employment and Training – November 15, 2004, to February 28, 2005.


Patricia McDonald of Berlin – Chair, Vermont Employment Security Board – March 1, 2005, to February 28, 2007.


Patricia McDonald of Berlin - Commissioner of the Department of Employment and Training – March 1, 2005, to February 28, 2007.


Patricia McDonald of Berlin - Commissioner of the Department of Labor – July 1, 2005, to February 28, 2007.


Bruce Hyde of Granville - Commissioner of the Department of Tourism and Marketing – March 1, 2005, to February 28, 2007.


Michael W. Quinn of Essex Junction - Commissioner of the Department of Economic Development – March 1, 2005, to February 28, 2007.


Kevin Dorn of Essex Junction - Secretary of the Agency of Commerce and Community Development – March 1, 2005, to February 28, 2007.


Stephen R. Dale of Montpelier - Commissioner of the Department of Children and Families – October 1, 2005, to February 28, 2007.


A. Gregory Rainville, Esq. of Georgia – District Court Judge – March 17, 2006, to March 31, 2011.


Robert R. Bent, Esq. of St. Johnsbury – Superior Court Judge – March 21, 2006, to March 31, 2011.


Mary G. Harlow, Esq. of Wallingford – Family Court Magistrate – October 3, 2005, to September 30, 2008.

Message from the Governor

A message was received from His Excellency, the Governor, by Neale Lunderville, Secretary of Civil and Military Affairs, as follows:

Mr. President:

I am directed by the Governor to inform the Senate that on the sixth day of May, 2006, he approved and signed a bill originating in the Senate of the following title:

S. 103.  An act relating to lawsuits arising from exercise of right to freedom of speech or to petition government for redress of grievances.

Recess

On motion of Senator Welch the Senate recessed until the fall of the gavel.

Message from the House No. 104

A message was received from the House of Representatives by Mr. MaGill, its First Assistant Clerk, as follows:

Mr. President:

I am directed to inform the Senate the House has considered the reports of the Committees of Conference upon the disagreeing votes of the two Houses on Senate bills of the following titles:

S. 142.  An act relating to creation of designated growth centers and downtown tax credit program.

S. 194.  An act relating to sealing juvenile records relating to a delinquent act.

And has adopted the same on its part.

Pursuant to the request of the Senate for a Committee of Conference upon the disagreeing votes of the two Houses on House bill of the following title:

H. 97.  An act relating to operating with a suspended license and failing to pay penalties for traffic offenses.

The Speaker has appointed as members of such committee on the part of the House







Rep. Kainen of Hartford







Rep. Lippert of Hinesburg







Rep. Grad of Moretown

The House has adopted a joint resolution of the following title:

J.R.H. 79.  Joint resolution requesting the Governor to include five-year fiscal projections in the FY 2008 State budget presentation.

In the adoption of which the concurrence of the Senate is requested.

Called to Order

At 2:45 P.M. the Senate was called to order by the President.

Rules Suspended; Proposal of Amendment; Bill Passed in Concurrence with Proposal of Amendment; Bill Messaged
H. 81.
Pending entry on the Calendar for action tomorrow, on motion of Senator Mazza, the rules were suspended and House bill entitled:

An act relating to operation of a vessel used for towing persons on water.

Was taken up for immediate consideration.


Thereupon, pending third reading of the bill, Senator Scott, on behalf of the Committee on Transportation, moved to amend the bill by striking out all after the enacting clause and inserting in lieu thereof the following:

Sec. 1.  23 V.S.A. § 3315(a) is amended to read:

(a)  A Except as provided below, a  person shall not operate a vessel on any waters of this state for towing to tow a person or persons on water skis, aquaplane, kite skis, surfboard wakeboard, kneeboard, or similar device unless the person being towed is wearing a United States Coast Guard approved personal flotation device and unless there is in the vessel a person who is at least 12 years old, in addition to the operator, in a position to observe the progress of the person or persons being towed.  Persons engaged in barefoot water skiing waterskiing may elect at their own risk to wear a non-Coast Guard approved barefoot wetsuit designed specifically for this activity.  An observer shall not be required if the vessel is:

(1)  a tow boat approved by the American Water Ski Association and equipped with a wide-angle mirror having a viewing surface of at least 48 square inches;

(2)  being operated by a person who is at least 18 years of age; and

(3)  being operated within an American Water Ski Association regulation slalom course.
Which was agreed to.

Thereupon, the bill was read the third time and passed in concurrence with proposal of amendment.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was ordered messaged to the House forthwith.

Report of Committee of Conference Accepted and Adopted on the Part of the Senate; Rules Suspended; Bill Messaged
H. 859.
Senator Lyons, for the Committee of Conference, submitted the following report:

To the Senate and House of Representatives:
The Committee of Conference to which were referred the disagreeing votes of the two Houses upon House bill entitled:

An act relating to energy security and reliability act.

Respectfully reports that it has met  and considered the same and recommends that the House concur with the Senate proposals of amendment, and that the bill be further amended as follows:


First:  In Sec.2, by striking out subsection (b) and inserting the following:

(b)  In a manner consistent with available resources and consistent with subsection (a) of this section, the commissioner of public service shall assist communities to identify local and regional energy opportunities, such as combined heat and power sites, and energy efficiency opportunities that will fit into the community, and to assist communities interested in developing community energy plans or community climate change action plans, as well as those communities that are facing major capital energy projects.

And in subsection (c), by striking out the words “and the joint energy committee” 


Second:  In Sec. 5, 10 V.S.A. § 6523(d)(4), at the end of subdivision (F), by striking out the word “and”
and after the designation of subdivision (G), by adding the following: until December 31, 2008 only, super-efficient buildings; and

(H)”


Third:  In Sec. 5, 10 V.S.A. § 6523, by striking out subsection (e) and inserting the following:

(e)  Management of fund.  

(1)(A)  There is created the clean energy development fund advisory committee, which shall consist of the commissioner of public service, or a designee, and the chairs of the house and senate committees on natural resources and energy, or their designees.

(B)  There is created the clean energy development fund investment committee, which shall consist of seven persons appointed by the clean energy development fund advisory committee.

(2)  The commissioner of public service shall:

(A)  by no later than October 30, 2006:

(i) develop a five year strategic plan and an annual program plan, both of which shall be developed with input from a public stakeholder process;

(ii) develop an annual operating budget; 

(iii) develop proposed program designs to facilitate clean energy market and project development (including use of financial assistance, investments, competitive solicitations, technical assistance, and other incentive programs and strategies); and 

(iv) submit the plans, budget, and program designs to the clean energy development fund advisory committee for review and to the clean energy development fund investment committee for approval;

(B)  adopt rules by no later than January 1, 2007 to carry out the program approved under this subdivision;

(C)  explore pursuing joint investments in clean energy projects with other state funds and private investors to increase the effectiveness of the clean energy development fund;

(D)  acting jointly with the members of the clean energy development fund investment committee, make decisions with respect to specific grants and investments, after the plans, budget, and program designs have been approved by the clean energy development fund investment committee.  This subdivision (D) shall be repealed upon the effective date of rules adopted under subdivision (2)(B) of this subsection.

(3)  During fiscal years after FY 2006, up to five percent of amounts appropriated to the public service department from the fund may be used for administrative costs related to the clean energy development fund.


Fourth:  In Sec. 8, 21 V.S.A. § 268, by adding a new subsection (e) to read as follows:

(e)  Action for damages.

(1)  Except as otherwise provided in this subsection, a person aggrieved by noncompliance with this section may bring a civil action against a person who has the obligation of certifying compliance under subsection (d) of this section.  This action may seek injunctive relief, damages, court costs, and attorneys’ fees.  As used in this subdivision, “damages” means:

(A)  costs incidental to increased energy consumption; and

(B)  labor, materials, and other expenses associated with bringing the structure into compliance with CBES in effect on the date construction was commenced.

(2)  A person’s failure to affix the certification as required by this section shall not be an affirmative defense in such an action against the person.

(3)  The rights and remedies created by this section shall not be construed to limit any rights and remedies otherwise provided by law.

(4)  The right of action established in this subsection may not be waived by contract or other agreement.


And by re-lettering the remaining subsections to be alphabetically correct.


Fifth:  In Sec. 10a, 30 V.S.A. § 209c(c)(2), by striking out the word “mean” and inserting in lieu thereof the word means

Sixth:  In Sec. 13, 30 V.S.A. § 219b, in subsection (a), in the first sentence, by striking out the word “may” and inserting in lieu thereof the word shall

Seventh:  In Sec. 19, by striking out Sec. 19 (Appropriation, effective date and implementation) in its entirety, and inserting in lieu thereof a new Sec. 19 to read as follows:

Sec. 19.  EFFECTIVE DATE

This section and Sec. 5 (clean energy development fund) shall take effect upon passage.
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Committee on the part of the House
Thereupon, the question, Shall the Senate accept and adopt the report of the Committee of Conference?, was decided in the affirmative.

Thereupon, on motion of Senator Welch, the rules were suspended, and the bill was ordered messaged to the House forthwith.

Rules Suspended; Report of Committee of Conference Accepted and Adopted on the Part of the Senate; Bill Delivered
S. 142.
Pending entry on the Calendar for notice, on motion of Senator Mazza, the rules were suspended and the report of the Committee of Conference on Senate bill entitled:

An act relating to creation of designated growth centers and downtown tax credit program.

Was taken up for immediate consideration.

Senator Lyons, for the Committee of Conference, submitted the following report:

To the Senate and House of Representatives:
The Committee of Conference to which were referred the disagreeing votes of the two Houses upon Senate bill entitled:


S. 142.  An act relating to creation of designated growth centers and downtown tax credit program.

Respectfully reports that it has met and considered the same and recommends that the bill be amended by striking out all after the enacting clause and inserting in lieu thereof the following:

Sec. 1.  24 V.S.A. § 2790(d) is added to read:

(d)  The general assembly finds that Vermont’s communities face challenges as they seek to accommodate growth and development while supporting the economic vitality of the state’s downtowns, village centers, and new town centers and maintaining the rural character and working landscape of the surrounding countryside.  While it is the intention of the general assembly to give the highest priority to facilitating development and growth in downtowns and village centers whenever feasible, when that is not feasible, the general assembly further finds that: 

(1)  A large percentage of future growth should occur within duly designated growth centers that have been planned by municipalities in accordance with smart growth principles and Vermont’s planning and development goals pursuant to section 4302 of this title.

(2)  Designated growth centers, if properly located and scaled, will serve to support the state’s downtowns, village centers, and new town centers by encouraging new residential neighborhoods and compatible civic, commercial, and industrial uses to locate within proximity to historic community centers. 

(3)  Designated growth centers will provide a cost-effective means of allocating and targeting limited municipal and state resources to those areas specifically planned to accommodate and support concentrated development and a large percentage of future growth.

(4)  Designated growth centers will provide a mechanism for concentrating private investment in those areas targeted for growth and development through public investments and incentives, and by establishing a process that will effectively reduce cost and delay in the permitting and approval of development.

(5)  Designated growth centers will accomplish these goals if they are economically viable, they are appropriately planned to accommodate future growth needs and a mix of uses, they originate at the municipal or regional level, and they are recognized by the state under state planning, financing, and permitting programs.

Sec. 2.  24 V.S.A. § 2791(12)–(14) are added to read:

(12)(A)  “Growth center” means an area of land that contains substantially the characteristics specified in subdivision (B) of this subdivision (12) and that is located in one or a combination of the following: 

(i)  A designated downtown, village center, or new town center;

(ii)  An area of land that is in or adjacent to a designated downtown, village center, or new town center, with clearly defined boundaries that have been approved by one or more municipalities in their municipal plans to accommodate a majority of growth anticipated by the municipality or municipalities over a 20‑year period.  Adjacent areas shall include those lands which are contiguous to the designated downtown, village center, or new town center.  In situations where contiguity is precluded by natural or physical constraints to growth center development, adjacent areas may include lands lying close to and not widely separated from the majority of the lands within the designated growth center.  Noncontiguous land included as part of a growth center must exhibit strong land use, economic, infrastructure, and transportation relationships to the designated downtown, village center, or new town center; be planned to function as a single, integrated growth center; and be essential to accommodate a majority of growth anticipated by the municipality or municipalities over a 20‑year period.

(B)  A growth center contains substantially the following characteristics: 

(i)  It incorporates a mix of uses that typically include or have the potential to include the following:  retail, office, services, and other commercial, civic, recreational, industrial, and residential uses, including affordable housing and new residential neighborhoods, within a densely developed, compact area; 

(ii)  It incorporates existing or planned public spaces that promote social interaction, such as public parks, civic buildings (e.g., post office, municipal offices), community gardens, and other formal and informal places to gather. 

(iii)  It is organized around one or more central places or focal points, such as prominent buildings of civic, cultural, or spiritual significance or a village green, common, or square. 

(iv)  It promotes densities of land development that are significantly greater than existing and allowable densities in parts of the municipality that are outside a designated downtown, village center, growth center, or new town center, or, in the case of municipalities characterized predominately by areas of existing dense urban settlement, it encourages in-fill development and redevelopment of historically developed land.

(v)  It is supported by existing or planned investments in infrastructure and encompasses a circulation system that is conducive to pedestrian and other nonvehicular traffic and that incorporates, accommodates, and supports the use of public transit systems.

(vi)  It results in compact concentrated areas of land development that are served by existing or planned infrastructure and are separated by rural countryside or working landscape.

(vii)  It is planned in accordance with the planning and development goals under section 4302 of this title, and to conform to smart growth principles.

(viii)  It is planned to reinforce the purposes of 10 V.S.A. chapter 151.

(13)  “Smart growth principles” means growth that:

(A)  Maintains the historic development pattern of compact village and urban centers separated by rural countryside.

(B)  Develops compact mixed-use centers at a scale appropriate for the community and the region.

(C)  Enables choice in modes of transportation.

(D)  Protects the state’s important environmental, natural and historic features, including natural areas, water quality, scenic resources, and historic sites and districts.

(E)  Serves to strengthen agricultural and forest industries and minimizes conflicts of development with these industries.

(F)  Balances growth with the availability of economic and efficient public utilities and services.

(G)  Supports a diversity of viable businesses in downtowns and villages.

(H)  Provides for housing that meets the needs of a diversity of social and income groups in each community.

(I)  Reflects a settlement pattern that, at full build-out, is not characterized by:

(i)  scattered development located outside of compact urban and village centers that is excessively land consumptive;

(ii)  development that limits transportation options, especially for pedestrians; 

(iii)  the fragmentation of farm and forest land;

(iv)  development that is not serviced by municipal infrastructure or that requires the extension of municipal infrastructure across undeveloped lands in a manner that would extend service to lands located outside compact village and urban centers;

(v)  linear development along well-traveled roads and highways that lacks depth, as measured from the highway.

(14)  “Important natural resources” means headwaters, streams, shorelines, floodways, rare and irreplaceable natural areas, necessary wildlife habitat, wetlands, endangered species, productive forest lands, and primary agricultural soils, all of which are as defined in 10 V.S.A. chapter 151.

Sec. 3.  24 V.S.A. § 2792(f) is added to read:

(f)  In situations in which the state board is considering applications for designation as a growth center, in addition to the permanent members of the state board, membership shall include as a full voting member a member of the Vermont planners association (VPA) designated by the association; the chair of the natural resources board or a representative of the land use panel of the natural resources board designated by the chair; and a representative of a regional planning commission designated by the Vermont association of regional planning and development agencies (VAPDA) and an alternate representative designated by VAPDA to enable all applications to be considered by a representative from a regional planning commission other than the one to which the applicant municipality is a member.  The alternate designated by VAPDA may vote only when the designated representative does not vote.
Sec. 4.  24 V.S.A. § 2793c is added to read:

§ 2793c.  DESIGNATION OF GROWTH CENTERS

(a)  Regional planning commission technical planning assistance.  Regional planning commissions, pursuant to section 4345a of this title, are uniquely positioned to assist municipalities with growth center planning.  To this end, at the request of a municipality contemplating growth center designation, the regional planning commission shall provide technical assistance in support of that designation.  

(1)  Technical support shall include:

(A)  preparing population, housing, and employment growth projections for a period of not less than 20 years; 

(B)  GIS mapping, including identification of development capacity, land use, existing and planned infrastructure and service areas, important natural resources and historic resources, and physical constraints to development and associated features; and 

(C)  build-out analyses for potential growth centers to document whether the geographic area of proposed growth centers will accommodate a majority of the projected growth over a 20-year period in a manner that is consistent with the definition under subdivision 2791(12) of this title.

(2)  These projections and build-out analyses may be prepared on a municipal or regional basis. 

(b)  Growth center designation application assistance.

(1)  By October 1, 2006, the chair of the land use panel of the natural resources board and the commissioner of housing and community affairs jointly shall constitute a planning coordination group which shall develop a coordinated process to:

(A)  ensure consistency between regions and municipalities regarding growth centers designation and related planning; 

(B)  provide municipalities with a preapplication review process within the planning coordination group early in the local planning process; 

(C)  coordinate state agency review on matters of agency interest; and 

(D)  provide the state board with ongoing, coordinated staff support and expertise in land use, community planning, and natural resources protection. 

(2)  This program shall include the following:

(A)  The preparation of a “municipal growth centers planning manual and implementation checklist” to assist municipalities and regional planning commissions to plan for growth center designation.  The implementation manual shall identify state resources available to assist municipalities and shall include a checklist indicating the issues that should be addressed by the municipality in planning for growth center designation.  The manual shall address other relevant topics in appropriate detail, such as:  methodologies for conducting growth projections and build-out analyses; defining appropriate boundaries that are not unduly expansive; enacting plan policies and implementation bylaws that accommodate reasonable densities, compact settlement patterns, and an appropriate mix of uses within growth centers; planning for infrastructure, transportation facilities, and open space; avoiding or mitigating impacts to important natural resources and historic resources; and strategies for maintaining the rural character and working landscape outside growth center boundaries.  

(B)  A preapplication review process that allows municipalities to submit a preliminary application to the planning coordination group, consisting of a draft growth center map and a brief explanation of planning and implementation policies that the municipality anticipates enacting in order to guide development inside the growth center and maintain the rural character of the surrounding area, to the extent that it exists.  Department and land use panel staff shall solicit comments from state agencies regarding areas of respective agency interest; evaluate the preliminary application for conformance with the requirements of this section; identify potential issues related to the growth center boundary and implementation tools; and provide recommendations for addressing those issues through adjustment to the growth centers boundary, revisions to planned implementation tools, or consideration of alternative implementation tools.  Preliminary review shall be available to municipalities while they are engaged in the municipal planning process so that recommendations may be considered prior to the adoption of the municipal plan and associated implementation measures.

(C)  Ongoing assistance to the state board to review applications for growth center designation, including coordinating review by state agencies on matters of agency interest and evaluating applications and associated plan policies and implementation measures for conformance with the definition under subdivision 2791(12) of this title and any designation requirements established under subsection (e) of this section. 

(D)  The Vermont municipal planning grant program shall make funding for activities associated with growth centers planning a priority funding activity, and the Vermont community development program shall make funding for activities associated with growth centers planning a priority funding activity under the planning grant program.

(c)  Public involvement and review.  Any decision to apply for growth center designation shall be made by vote of the municipal legislative body, subject to the process established under sections 1972 and 1973 of this title.

(d)  Application and designation requirements.  Any application for designation as a growth center shall be to the state board and shall include the following:

(1)  a demonstration that the growth center proposal meets the definition of a growth center established in subdivision 2791(12) of this title;

(2)  a map and a conceptual plan for the growth center;

(3)  identification of important natural resources and historic resources within the proposed growth center, the anticipated impacts on those resources, and any proposed mitigation;

(4)  when the secretary of agriculture, food and markets has developed guidelines in compliance with 6 V.S.A. § 8, the applicant shall demonstrate that the approved municipal plan and the regional plan both have been updated during any five-year plan readoption that has taken place since the date the secretary of agriculture developed those guidelines, have been used to identify areas proposed for agriculture, and have been designed so as to avoid the conversion of primary agricultural soils, wherever possible;

(5)  a demonstration:

(A)  that the applicant has a regionally confirmed planning process and an approved municipal plan, pursuant to section 4350 of this title;

(B)  that the approved plan contains provisions that are appropriate to implement the designated growth center proposal; 

(C)  that the applicant has adopted bylaws in conformance with the municipal plan that implement the provisions in the plan that pertain to the designated growth center;

(D)  that the approved plan and the implementing bylaws further the goal of retaining a more rural character in the area surrounding the growth center, to the extent that a more rural character exists, and provide reasonable protection for important natural resources and historic resources located outside the proposed growth center;

(6)  a capital budget and program adopted in accordance with section 4426 of this title, together with a demonstration that existing and planned infrastructure is adequate to implement the growth center;

(7)  a build-out analysis and needs study that demonstrates that the growth center:

(A) is of an appropriate size sufficient to accommodate a majority of the projected population and development over a 20-year planning period in a manner that is consistent with the definition under subdivision 2791(12) of this title; and

(B)  does not encompass an excessive area of land that would involve the unnecessary extension of infrastructure to service low-density development, or result in a scattered or low-density pattern of development at the conclusion of the 20 year planning period.

(8)  a demonstration:

(A)  that the growth center will support and reinforce any existing designated downtown, village center, or new town center located in the municipality or adjacent municipality by accommodating concentrated residential neighborhoods and a mix and scale of commercial, civic, and industrial uses that is consistent with the anticipated demand for those uses within the municipality and region;

(B)  that the proposed growth center growth cannot reasonably be achieved within an existing designated downtown, village center, or new town center located within the applicant municipality.

(e)  Designation decision. 

(1)  Within 90 days of the receipt of a completed application, after providing notice as required in the case of a proposed municipal plan or amendment under subsection 4384(e) of this title, and after providing an opportunity for the public to be heard, the state board formally shall designate a growth center if the state board finds, in a written decision:
(A)  that the growth center proposal meets the definition of a growth center established in subdivision 2791(12) of this title;

(B)  that the applicant has identified important natural resources and historic resources within the proposed growth center and the anticipated impacts on those resources, and has proposed mitigation;

(C)  that the approved municipal plan and the regional plan both have been updated during any five-year plan readoption that has taken place since the date the secretary of agriculture, food and markets has developed guidelines in compliance with 6 V.S.A. § 8, have been used to identify areas proposed for agriculture, and have been designed so as to avoid the conversion of primary agricultural soils, wherever possible;

(D)(i)  that the applicant has a regionally confirmed planning process and an approved municipal plan, pursuant to section 4350 of this title;

(ii)  that the approved plan contains provisions that are appropriate to implement the designated growth center proposal;

(iii)  that the applicant has adopted bylaws in conformance with the municipal plan that implement the provisions in the plan that pertain to the designated growth center;

(iv)  that the approved plan and the implementing bylaws further the goal of retaining a more rural character in the areas surrounding the growth center, to the extent that a more rural character exists, and provide reasonable protection for important natural resources and historic resources located outside the proposed growth center.

(E)  that the applicant has adopted a capital budget and program in accordance with section 4426 of this title, and that existing and planned infrastructure is adequate to implement the growth center;

(F)  that the growth center is of an appropriate size sufficient to accommodate a majority of the projected population and development over a 20-year planning period in a manner that is consistent with the definition under subdivision 2791(12) of this title, and that the growth center does not encompass an excessive area of land that would involve the unnecessary extension of infrastructure to service low-density development or result in a scattered or low-density pattern of development at the conclusion of the 20‑year planning period;
(G)(i)  that the growth center will support and reinforce any existing designated downtown, village center, or new town center located in the municipality or adjacent municipality by accommodating concentrated residential neighborhoods and a mix and scale of commercial, civic, and industrial uses consistent with the anticipated demand for those uses within the municipality and region;

(ii)  that the proposed growth center growth cannot reasonably be achieved within an existing designated downtown, village center, or new town center located within the applicant municipality.

(2)  The board, as a condition of growth center designation, may require certain regulatory changes prior to the effective date of designation.  In addition, the growth center designation may be modified, suspended, or revoked if the applicant fails to achieve the required regulatory changes within a specified period of time.  As an option, municipalities applying for growth center designation may make certain regulatory changes effective and contingent upon formal designation.
(3)  Except as otherwise provided in this section, growth center designation shall extend for a period of 20 years.  The state board shall review a growth center designation no less frequently than every five years, after providing notice as required in the case of a proposed municipal plan or amendment under subsection 4384(e) of this title, and after providing an opportunity for the public to be heard.  For each applicant, the state board may adjust the schedule of review under this subsection so as to coincide with the review of the related and underlying designation of a downtown, village center, or new town center.  If, at the time of the review, the state board determines that the growth center no longer meets the standards for designation established in this section, it may take any of the following actions:

(A)  require corrective action;

(B)  provide technical assistance through the coordinated assistance program; or

(C)  remove the growth center’s designation, with that removal not affecting any of the growth center’s previously awarded benefits.

(4)  At any time a municipality shall be able to apply to the state board for amendment of a designated growth center or any related conditions or other matters, according to the procedures that apply in the case of an original application. 

(f)  Review by land use panel and issuance of Act 250 findings of fact and conclusions of law.  Subsequent to growth center designation by the state board, an applicant municipality may submit a request for findings of fact and conclusions of law under specific criteria of 10 V.S.A. § 6086(a) to the land use panel of the natural resources board for consideration in accordance with the following:  

(1)  In requesting findings of fact, the applicant municipality shall specify any criteria for which findings and conclusions are requested and the nature and scope of the findings that are being requested.  

(2)  The panel shall notify all landowners of land located within the proposed growth center, entities that would be accorded party status before a district commission under 10 V.S.A. § 6085(c)(1)(C) and (D), and all owners of land adjoining the proposed growth center of a hearing on the issue.  The panel may fashion alternate and more efficient means of providing adequate notice to persons potentially affected under this subdivision.  Persons notified may appear at the hearing and be heard, as may any other person who has a particularized interest protected by 10 V.S.A. chapter 151 that may be affected by the decision.  

(3)  The panel shall review the request in accordance with and shall issue findings of fact and conclusions of law under the applicable criteria of 10 V.S.A. § 6086(a) which are deemed to have been satisfied by the applicant’s submissions during the formal designation process, any additional submissions, as well as associated municipal plan policies, programs, and bylaws.  Findings and conclusions of law shall be effective for a period of five years, unless otherwise provided.  The panel, before issuing its findings and conclusions, may require specific changes in the proposal, or regulatory changes by the municipality, as a condition for certain findings and conclusions.  These findings and conclusions shall be subject to appeal to the environmental court pursuant to 10 V.S.A. chapter 220 within 30 days of issuance.

(4)  During the period of time in which a growth center designation remains in effect, any findings and conclusions issued by the panel or any final adjudication of those findings and conclusions shall be applicable to any subsequent application for approval by a district commission under chapter 151 of Title 10 and shall be binding upon the district commission and the persons provided notice in the land use panel proceeding, according to the rules of the land use panel, provided the proposed development project is located within the designated growth center.  

(5)  In any application to a district commission under chapter 151 of Title 10 for approval of a proposed development or subdivision to be located within the designated growth center, the district commission shall review de novo any relevant criteria of 10 V.S.A. § 6086(a) that are not subject to findings of fact and conclusions of law issued by the land use panel pursuant to this section. 

(6)  The decision of the state board pursuant to this section shall not be binding as to the criteria of 10 V.S.A. § 6086(a) in any proceeding before the panel or a district commission.

(g)  Review by district commission.  In addition to its other powers, in making its determinations under 10 V.S.A. § 6086, a district commission may consider important resources within a proposed growth center that have been identified in the designation process and the anticipated impacts on those resources, and may require that reasonable mitigation be provided as an alternative to permit denial.
(h)  Concurrent designation.  A municipality may seek designation of a growth center concurrently with the designation of a downtown pursuant to section 2793 of this title, the designation of a village center pursuant to section 2793a of this title, or the designation of a new town center pursuant to section 2793b of this title.

(i)  Benefits from designation.  A growth center designated by the state board pursuant to this section is eligible for the following development incentives and benefits:
(1)  Financial incentives.  
(A) A municipality may use tax increment financing for infrastructure and improvements in its designated growth center pursuant to the provisions of Title 24 and Title 32.  A designated growth center under this section shall be presumed to have met any locational criteria established in Vermont statutes for tax increment financing.  The state board may consider project criteria established under those statutes, and as appropriate, may make recommendations as to whether any of those project criteria have been met. 

(B)  Vermont economic development authority (VEDA) incentives shall be provided to designated growth centers.
(2)  State assistance and funding for growth centers. 

(A)  It is the intention of the general assembly to give the highest priority to facilitating development and growth in designated downtowns and village centers whenever feasible.  The provisions in this section and elsewhere in law that provide and establish priorities for state assistance and funding for designated growth centers are not intended to take precedence over any other provisions of law that provide state assistance and funding for designated downtowns and village centers.

(B)  On or before January 15, 2007, the secretary of administration, in consultation with the secretaries of natural resources, transportation, commerce and community development, and agriculture, food and markets, shall report to the general assembly on the priorities and preferences for state assistance and funding granted in law to downtown centers, village centers, and designated growth centers, and the manner in which such priorities are applied.

(3)  State infrastructure and development assistance. 
(A)  With respect to state grants and other state funding, priority should be given to support infrastructure and other investments in public facilities located inside a designated growth center to consist of the following: 
(i)  Agency of natural resources funding of new, expanded, upgraded, or refurbished wastewater management facilities serving a growth center in accordance with the agency’s rules regarding priority for pollution abatement, pollution prevention, and the protection of public health and water quality. 
(ii)  Technical and financial assistance for brownfields remediation under the Vermont brownfields initiative.
(iii)  Community development block grant (CDBG) program implementation grants.

(iv)  Technical, financial, and other benefits made available by statute or rule.

(B)  Whenever the commissioner of the department of buildings and general services or other state officials in charge of selecting a site are planning to lease or construct buildings suitable to being located in a designated growth center after determining that the option of utilizing existing space in a downtown development district pursuant to subdivision 2794(a)(13) of this title or within a designated village center pursuant to subdivision 2793a(c)(6) of this title or within a designated new town center pursuant to subdivision 2793b(c)(2) of this title is not feasible, the option of locating in a designated growth center shall be given thorough investigation and priority in consultation with the legislative body of the municipality.  
(4)  State investments.  The state shall:

(A)  Expand the scope of the downtown transportation fund, as funds are available, to include access to downtowns with the first priority being projects located in designated downtowns, the second priority being projects located in designated village centers, and the third priority being projects located in designated growth centers.

(B)  Extend priority consideration for transportation enhancement improvements located within or serving designated downtowns, village centers, and growth centers.

(C)  Grant to projects located within designated growth centers priority consideration for state housing renovation and affordable housing construction assistance programs.
(5)  Regulatory incentives. 
(A)  Master plan permit application.  At any time while designation of a growth center is in effect, any person or persons who exercise ownership or control over an area encompassing all or part of the designated growth center or any municipality within which a growth center has been formally designated may apply for a master plan permit for that area or any portion of that area to the district commission pursuant to the rules of the land use panel.  Municipalities making an application under this subdivision are not required to exercise ownership of or control over the affected property.  The district commission shall be bound by any conclusions or findings of the land use panel, or any final adjudication of those findings and conclusions, pursuant to subsection (f) of this section but shall consider de novo any of the criteria of 10 V.S.A. § 6086(a) that were not subject to the final issuance of findings and conclusions by the land use panel pursuant to that subsection.  In approving a master permit, the district commission may set forth specific conditions that an applicant for an individual project permit will be required to meet.   
(B)  Individual project permits within a designated growth center.  The district commission shall review individual Act 250 permit applications in accordance with the specific findings of fact and conclusions of law issued by the land use panel under this section, if any, and in accordance with the conditions, findings, and conclusions of any applicable master plan permit.  Any person proposing a development or subdivision within a designated growth center where no master plan permit is in effect shall be required to file an application with the district environmental commission for review under the criteria of 10 V.S.A. § 6086(a). 

Sec. 5.  24 V.S.A. § 4414 is amended to read:

§ 4414.  ZONING; PERMISSIBLE TYPES OF REGULATIONS

Any of the following types of regulations may be adopted by a municipality in its bylaws in conformance with the plan and for the purposes established in section 4302 of this title.

(1)  Zoning districts.  A municipality may define different and separate zoning districts, and identify within these districts which land uses are permitted as of right, and which are conditional uses requiring review and approval, including the districts set forth in this subdivision (1).

(A)  Downtown, village center, and new town center, and growth center districts.  The definition or purpose stated for local downtown, village center, or new town center, or growth center zoning districts should conform with the applicable definitions in section 2791 of this title.  Municipalities may adopt downtown, village center, or new town center, or growth center districts without seeking state designation under section 2793 chapter 76A of this title.  A municipality may adopt a manual of graphic or written design guidelines to assist applicants in the preparation of development applications.  The following objectives should guide the establishment of boundaries, requirements, and review standards for these districts:

* * *

Sec. 6.  10 V.S.A. § 6001 is amended to read:

§ 6001.  DEFINITIONS

When used in this chapter:

* * *

(3)(A)  “Development” means:

* * *

(B)  Notwithstanding the provisions of subdivision (3)(A) of this section, if a project consists exclusively of any combination of mixed income housing or mixed use and is located entirely within a growth center designated pursuant to 24 V.S.A. § 2793c or within a downtown development district designated pursuant to 24 V.S.A. § 2793, “development” means:
* * *

(iv)  Construction of mixed income housing with 20 25 or more housing units or a mixed use project with 20 25 or more housing units, in a municipality of less than 5,000.

* * *

(C)  For the purposes of determining jurisdiction under subdivisions (3)(A) and (3)(B) of this section:

(i)  Housing units constructed by a person partially or completely outside a designated downtown development district or designated growth center shall not be counted to determine jurisdiction over housing units constructed by a person entirely within a designated downtown development district or designated growth center. 

(ii)  Within any continuous period of five years, housing units constructed by a person entirely within a designated downtown district or designated growth center shall be counted together with housing units constructed by a person partially or completely outside a designated downtown development district or designated growth center to determine jurisdiction over the housing units constructed by a person partially or completely outside the designated downtown development district or designated growth center and within a five-mile radius.

(iii)  All housing units constructed by a person within a designated downtown development district or designated growth center within any continuous period of five years, commencing on or after the effective date of this subdivision, shall be counted together.

* * *

(v)  Notwithstanding subdivision (3)(C)(iii) of this section, any affordable housing units, as defined by this section, that are subject to housing subsidy covenants as defined in 27 V.S.A. § 610 that preserve their affordability for a period of 99 years or longer, and that are constructed by a person within a designated downtown development district, designated village center, or designated growth center, shall count toward the total number of housing units used to determine jurisdiction only if they were constructed within the previous 12-month period, commencing on or after the effective date of this subdivision.

* * *

(8)  “Forest and secondary agricultural Productive forest soils” means  those soils which are not primary agricultural soils but which have a reasonable potential for commercial forestry or commercial agriculture, and which have not yet been developed.  In order to qualify as productive forest or secondary agricultural soils, the land containing such soils shall be characterized by of a size and location, relative to adjoining land uses, natural conditions condition, and ownership patterns so that those soils will be capable of supporting or contributing to present or potential a commercial forestry or commercial agriculture operation.  If a tract of land includes other than forest or secondary agricultural soils only the forest or secondary agricultural soils shall be impacted by criteria relating specifically to such soils.  Land use on those soils may include commercial timber harvesting and specialized forest uses, such as maple sugar or Christmas tree production.

* * *

(15)  “Primary agricultural soils” means soils which have a potential for growing food and forage crops, are sufficiently well drained to allow sowing and harvesting with mechanized equipment, are well supplied with plant nutrients or highly responsive to the use of fertilizer, and have soil map units with the best combination of physical and chemical characteristics that have a potential for growing food, feed, and forage crops, have sufficient moisture and drainage, plant nutrients or responsiveness to fertilizers, few limitations for cultivation or limitations which may be easily overcome.  In order to qualify as primary agricultural soils, the, and an average slope of the land containing such soils that does not exceed 15 percent, and such land is.  Present uses may be cropland, pasture, regenerating forests, forestland, or other agricultural or silvicultural uses.  However, the soils must be of a size and location, relative to adjoining land uses, so that those soils will be capable, following removal of any identified limitations, of supporting or contributing to an economic or commercial agricultural operation.  If a tract of land includes other than primary agricultural soils, only the primary agricultural soils shall be impacted by criteria relating specifically to such soils.  Unless contradicted by the qualifications stated in this subdivision, primary agricultural soils shall include important farmland soils map units with a rating of prime, statewide, or local importance as defined by the Natural Resources Conservation Service (N.R.C.S.) of the United States Department of Agriculture (U.S.D.A.).
* * *

(29)  “Affordable housing” means either of the following:

(A)  Owner-occupied housing in which the owner’s Housing that is owned by its occupants whose gross annual household income does not exceed 80 percent of the county median household income, for which the annual housing costs, which include payment of or 80 percent of the standard metropolitan statistical area income if the municipality is located in such an area, as defined by the United States Department of Housing and Urban Development, and the total annual cost of the housing, including principal, interest, taxes, and insurance, are and condominium association fees, is not more than 30 percent of the gross annual household income.

(B)  Rental housing in which the renter’s Housing that is rented by the occupants whose gross annual household income does not exceed 80 percent of the county median household income, and for which the annual housing costs, which include or 80 percent of the standard metropolitan statistical area income if the municipality is located in such an area, as defined by the United States Department of Housing and Urban Development, and the total annual cost of the housing, including rent and, utilities expenses, are and condominium association fees, is not more than 30 percent of the gross annual household income.

(30)  “Designated growth center” means a growth center designated by the Vermont downtown development board under the provisions of 24 V.S.A. chapter 76A.

Sec. 7.  10 V.S.A. § 6086(a)(9) is amended to read:

(9)  Is in conformance with a duly adopted capability and development plan, and land use plan when adopted.  However, the legislative findings of sections subdivisions 7(a)(1) through 7(a)(19) of this act shall not be used as criteria in the consideration of applications by a district commission.

* * *

(B)  Primary agricultural soils.  A permit will be granted for the development or subdivision of primary agricultural soils only when it is demonstrated by the applicant that, in addition to all other applicable criteria, either, the subdivision or development will not significantly reduce result in any reduction in the agricultural potential of the primary agricultural soils; or,:

(i)  the applicant can realize a reasonable return on the fair market value of his land only by devoting the primary agricultural soils to uses which will significantly reduce their agricultural potential the development or subdivision will not significantly interfere with or jeopardize the continuation of agriculture or forestry on adjoining lands or reduce their agricultural or forestry potential; and
(ii)  except in the case of an application for a project located in a designated growth center, there are no nonagricultural or secondary lands other than primary agricultural soils owned or controlled by the applicant which are reasonably suited to the purpose of the development or subdivision; and

(iii)  except in the case of an application for a project located in a designated growth center, the subdivision or development has been planned to minimize the reduction of agricultural potential by providing for reasonable population densities, reasonable rates of growth, and the use of cluster planning and new community planning designed to economize on the cost of roads, utilities and land usage of the primary agricultural soils through innovative land use design resulting in compact development patterns, so that the remaining primary agricultural soils on the project tract are capable of supporting or contributing to an economic or commercial agricultural operation; and

(iv)  the development or subdivision will not significantly interfere with or jeopardize the continuation of agriculture or forestry on adjoining lands or reduce their agricultural or forestry potential suitable mitigation will be provided for any reduction in the agricultural potential of the primary agricultural soils caused by the development or subdivision, in accordance with section 6093 of this title and rules adopted by the land use panel.

(C)  Forest and secondary agricultural Productive forest soils.  A permit will be granted for the development or subdivision of productive forest or secondary agricultural soils only when it is demonstrated by the applicant that, in addition to all other applicable criteria, either, the subdivision or development will not significantly reduce result in any reduction in the potential of those soils for commercial forestry, including but not limited to specialized forest uses such as maple production or Christmas tree production, potential of those or adjacent primary agricultural soils for commercial agriculture; or:

(i)  the applicant can realize a reasonable return on the fair market value of his land only by devoting the forest or secondary agricultural soils to uses which will significantly reduce their forestry or agricultural potential the development or subdivision will not significantly interfere with or jeopardize the continuation of agriculture or forestry on adjoining lands or reduce their agricultural or forestry potential; and

(ii)  except in the case of an application for a project located in a designated growth center, there are no nonforest or secondary agricultural lands other than productive forest soils owned or controlled by the applicant which are reasonably suited to the purpose of the development or subdivision; and

(iii)  except in the case of an application for a project located in a designated growth center, the subdivision or development has been planned to minimize the reduction of forestry and agricultural potential by providing for reasonable population densities, reasonable rates of growth, and the use of cluster planning and new community planning designed to economize on the cost of roads, utilities and land usage the potential of those productive forest soils through innovative land use design resulting in compact development patterns, so that the remaining forest soils on the project tract may contribute to a commercial forestry operation.  
Sec. 8.  10 V.S.A. § 6093 is added to read: 

§ 6093.  mitigation of PRIMARY Agricultural SOILS 

(a)  Mitigation for loss of primary agricultural soils.  Suitable mitigation for the conversion of primary agricultural soils necessary to satisfy subdivision 6086(a)(9)(B)(iv) of this title shall depend on where the project tract is located.  

(1)  Project located in growth center.  If the project tract is located in a designated growth center, an applicant who complies with subdivision 6086(a)(9)(B)(iv) of this title shall deposit an offsite mitigation fee into the Vermont housing and conservation trust fund established under section 312 of this title for the purpose of preserving primary agricultural soils of equal or greater value with the highest priority given to preserving prime agricultural soils as defined by the U.S. Department of Agriculture.  Any required offsite mitigation fee shall be derived by: 

(A)  determining the number of acres of primary agricultural soils affected by the proposed development or subdivision;

(B)  multiplying the number of affected acres of primary agricultural soils by a factor resulting in a ratio established as follows:

(i)  for development or subdivision within a designated growth center, the ratio shall be 1:1;

(ii)  for residential construction that has a density of at least eight units of housing per acre, of which at least eight units per acre or at least 40 percent of the units, on average, in the entire development or subdivision, whichever is greater, meets the definition of affordable housing established in this chapter, no mitigation shall be required.  However, all affordable housing units shall be subject to housing subsidy covenants, as defined in 27 V.S.A. § 610, that preserve their affordability for a period of 99 years or longer.  For purposes of this section, housing that is rented shall be considered affordable housing when its inhabitants have a gross annual household income that does not exceed 60 percent of the county median income or 60 percent of the standard metropolitan statistical area income if the municipality is located in such an area.
(C)  multiplying the resulting product by a “price‑per‑acre” value, which shall be based on the amount that the secretary of agriculture, food and markets has determined to be the recent, per-acre cost to acquire conservation easements for primary agricultural soils in the same geographic region as the proposed development or subdivision.  

(2)  Project located outside designated growth center.  If the project tract is not located in a designated growth center, mitigation shall be provided on site in order to preserve primary agricultural soils for present and future agricultural use, with special emphasis on preserving prime agricultural soils.  Preservation of primary agricultural soils shall be accomplished through innovative land use design resulting in compact development patterns which will maintain a sufficient acreage of primary agricultural soils on the project tract capable of supporting or contributing to an economic or commercial agricultural operation and shall be enforceable by permit conditions issued by the district commission.  The number of acres of primary agricultural soils to be preserved shall be derived by: 

(A)  determining the number of acres of primary agricultural soils affected by the proposed development or subdivision; and 

(B)  multiplying the number of affected acres of primary agricultural soils by a factor based on the quality of those primary agricultural soils, and other factors as the secretary of agriculture, food and markets may deem relevant, including the soil’s location; accessibility; tract size; existing agricultural operations; water sources; drainage; slope; the presence of ledge or protected wetlands; the infrastructure of the existing farm or municipality in which the soils are located; and the N.R.C.S. rating system for Vermont soils.  This factor shall result in a ratio of no less than 2:1, but no more than 3:1, protected acres to acres of impacted primary agricultural soils.

(3)  Mitigation flexibility. 

(A)  Notwithstanding the provisions of subdivision (1) of this subsection pertaining to a development or subdivision on primary agricultural soils within a designated growth center, the district commission may, in appropriate circumstances, require onsite mitigation with special emphasis on preserving prime agricultural soils if that action is deemed consistent with the agricultural elements of local and regional plans and the goals of section 4302 of Title 24.  In this situation, the approved plans must designate specific soils that shall be preserved inside growth centers.  For projects located within a designated growth center, all factors used to calculate suitable mitigation acreage or fees, or some combination of these measures, shall be as specified in this subsection, subject to a ratio of 1:1. 

(B)  Notwithstanding the provisions of subdivision (2) of this subsection pertaining to a development or subdivision on primary agricultural soils outside a designated growth center, the district commission may, in appropriate circumstances, approve off‑site mitigation or some combination of onsite and off‑site mitigation if that action is deemed consistent with the agricultural elements of local and regional plans and the goals of section 4302 of Title 24.  For projects located outside a designated growth center, all factors used to calculate suitable mitigation acreage or fees, or some combination of these measures, shall be as specified in this subsection, subject to a ratio of no less than 2:1, but no more than 3:1.
(4)  Industrial parks.

(A)  Notwithstanding any provision of this chapter to the contrary, a conversion of primary agricultural soils located in an industrial park as defined in subdivision 212(7) of this title and permitted under this chapter and in existence as of January 1, 2006, shall be allowed to pay a mitigation fee computed according to the provisions of subdivision (1) of this subsection, except that it shall be entitled to a ratio of 1:1, protected acres to acres of affected primary agricultural soil.  If an industrial park is developed to the fullest extent before any expansion, this ratio shall apply to any contiguous expansion of such an industrial park that totals no more than 25 percent of the area of the park or no more than 10 acres, whichever is larger; provided any expansion based on percentage does not exceed 50 acres.  Any expansion larger than that described in this subdivision shall be subject to the mitigation provisions of this subsection at ratios that depend upon the location of the expansion. 

(B)  In any application to a district commission for expansion of an existing industrial park, compact development patterns shall be encouraged that assure the most efficient use of land and the realization of maximum economic development potential through appropriate densities.  Industrial park expansions and industrial park infill shall not be subject to requirements established in subdivision 6086(a)(9)(B)(iii) of this title, nor to requirements established in subdivision (9)(C)(iii).
(b)  Easements required for protected lands.  All primary agricultural soils preserved for commercial or economic agricultural use by the Vermont housing and conservation board pursuant to this section shall be protected by permanent conservation easements (grant of development rights and conservation restrictions) conveyed to a qualified holder, as defined in section 821 of this title, with the ability to monitor and enforce easements in perpetuity. 

Sec. 8a.  Sec. 7 of No. 44 of the Acts of 1995, as amended by Sec. 1 of No. 14 of the Acts of 2001 is amended to read:

Sec. 7.  APPLICATION DEADLINE

Applications to participate in the program established under 10 V.S.A. § 6615a shall not be accepted after July 1, 2006 2012.

Sec. 9.  10 V.S.A. § 8503(b) is amended to read:

(b)  This chapter shall govern:

(1)  All appeals from an act or decision of a district commission under chapter 151 of this title, excluding appeals of application fee refund requests.

(2)  Appeals from district coordinator jurisdictional opinions under chapter 151 of this title.

(3)  Appeals from findings of fact and conclusions of law issued by the land use panel in its review of a designated growth center for conformance with the criteria of subsection 6086(a) of this title, pursuant to authority granted at 24 V.S.A. § 2793c(f).

Sec. 10.  PLANNING AND RESOURCES 

(a)(1)  By no later than January 15, 2007 the secretary of agriculture, food and markets in compliance with the requirements of 6 V.S.A. § 8 shall establish guidelines to assist the municipal and regional planning commissions of the state in identifying agricultural lands, and shall provide those guidelines to the senate and house committees on agriculture and on natural resources and energy.

(2)  By no later than March 15, 2007, the secretary shall compile the inventory of the amount of agricultural land conserved in the state, and in each county, the percentage of land conserved, the density of land conserved, and other related and relevant information.

(b)  By no later than January 1, 2007, the secretary of agriculture, food and markets shall report to the general assembly with a work plan and budget estimate for the following:

(1)  a state soils inventory to be developed by the agency of agriculture, food and markets working with the federal Natural Resources Conservation Service and the Vermont center for geographic information.  The soils inventory shall be produced in map form and shall include, in digitized form to the extent available, the location of prime and statewide agricultural soils in the state that remain undeveloped.  The agency shall present the inventory to the committees on agriculture and on natural resources and energy of the general assembly;

(2)  an analysis of options and recommendations with respect to how to treat the state’s remaining primary agricultural soils that are not developed, including recommendations as to how these soils can be put into productive use and how to give a higher priority to their conservation.  These recommendations shall be developed by a six member working group consisting of the secretary of agriculture, food and markets, or the secretary’s designee, a representative of the Vermont housing and conservation board, and a member appointed by each of the following entities: the Vermont farm bureau, the Vermont land trust, the Vermont natural resources council, and the Vermont association of planning and development agencies.  The secretary of agriculture, food and markets shall call the first meeting of the group, and the group shall elect a chair and vice chair.  The working group shall consider such factors as soil type, availability of necessary infrastructure, proximity to local and regional markets, and how best to encourage the agricultural use of smaller parcels.  The recommendations shall be made available to regional and municipal planning commissions;
(3)  completion of soils mapping of Essex and Caledonia counties and certification of the soils mapping of Chittenden County by the federal Natural Resources Conservation Service.

(c)  The working group specified in subdivision (b)(2) of this section shall, with a long term perspective for a range of growth and development scenarios, identify and evaluate options by which the state might best establish long range agricultural lands conservation goals and maximize public and private resources to achieve these goals.  The group also shall develop recommendations on how to balance long term agricultural land conservation with local land use preferences and local development needs.

(d)(1)  By January 15, 2007, the secretary of commerce and community affairs, the chair of the land use panel, and one or more representatives of the downtown board established in 24 V.S.A. chapter 76A shall report to the general assembly with a budget estimate of resources needed to implement this act.

(2)  The secretary of agriculture, food and markets, the commissioner of education, the commissioner of taxes, and a representative of the Vermont housing and conservation board shall report to the general assembly by January 15, 2007 on the effect of school construction on the loss of primary agricultural lands and on the financial effect of agricultural lands mitigation on school spending.

Sec. 11.  TRANSITION

Following or concurrent with the filing of a “notice of intent” to file an application for growth center designation with the state board, a municipality with a proposed growth center identified in a regionally approved town plan may apply by June 1, 2008 to the planning and coordination group established under 24 V.S.A. § 2793c and seek approval for the designated growth center agricultural mitigation benefits as described in 10 V.S.A. § 6093.  The planning and coordination group shall recommend to the expanded downtown development board (state board) that the benefits of 10 V.S.A. § 6093 be granted to the municipality if it determines that the growth center in question meets the definition set forth in 24 V.S.A. § 2791(12), and that the municipality certifies that it is actively engaged in a planning process leading to the filing of a complete application for growth center designation.  The state board will review the information provided by the municipality and the recommendations of the planning and coordination group and shall award the benefit, if warranted.  The temporary grant of the primary agricultural soils mitigation benefit shall not exceed 18 months.  In its discretion, the downtown board may approve a reasonable extension of the grant of the primary agricultural soils mitigation benefit, provided that the municipality continues to make progress toward filing a complete application in accordance with the requirements of this section.  This section shall be repealed on September 1, 2008.

* * * Vermont Downtown and Village Center Tax Credit Program * * * 

Sec. 12.  32 V.S.A. chapter 151, subchapter 11J is added to read:

Subchapter 11J.  Vermont Downtown and Village Center

Tax Credit Program

§ 5930aa.  DEFINITIONS

As used in this subchapter:

(1)  “Qualified applicant” means an owner or lessee of a qualified building involving a qualified project, but does not include a religious entity operating with a primarily religious purpose; a state or federal agency or a political subdivision of either; or an instrumentality of the United States.

(2)  “Qualified building” means a building built prior to 1983, located within a designated downtown or village center, which upon completion of the project supported by the tax credit will be an income‑producing building not used solely as a single‑family residence.

(3)  “Qualified code improvement project” means a project:

(A)  To install or improve platform lifts suitable for transporting personal mobility devices, elevators, sprinkler systems, and capital improvements in a qualified building, and the installations or improvements are required to bring the building into compliance with the statutory requirements and rules regarding fire prevention, life safety, and electrical, plumbing, and accessibility codes as determined by the department of public safety.
(B)  To abate lead paint conditions or other substances hazardous to human health or safety in a qualified building.

(C)  To redevelop a contaminated property in a designated downtown or village center under a plan approved by the secretary of natural resources pursuant to 10 V.S.A. § 6615a.

(4)  “Qualified expenditures” means construction-related expenses of the taxpayer directly related to the project for which the tax credit is sought but excluding any expenses related to a private residence.

(5)  “Qualified façade improvement project” means the rehabilitation of the façade of a qualified building that contributes to the integrity of the designated downtown or designated village center.  Façade improvements to qualified buildings listed, or eligible for listing, in the State or National Register of Historic Places must be consistent with Secretary of the Interior Standards, as determined by the Vermont division for historic preservation.

(6)  “Qualified historic rehabilitation project” means an historic rehabilitation project that has received federal certification for the rehabilitation project.

(7)  “Qualified project” means a qualified code improvement, façade improvement, or historic rehabilitation project as defined by this subchapter.

(8)  “State board” means the Vermont downtown development board established pursuant to chapter 76A of Title 24.

§ 5930bb.  ELIGIBILITY AND ADMINISTRATION

(a)  Qualified applicants may apply to the state board to obtain the tax credits provided by this subchapter for qualified code improvement, façade improvement, or historic rehabilitation projects at any time before one year after completion of the qualified project. 

(b)  To qualify for any of the tax credits under this subchapter, expenditures for the qualified project must exceed $5,000.00. 

(c)  Application shall be made in accordance with the guidelines set by the state board.

§ 5930cc.  DOWNTOWN AND VILLAGE CENTER PROGRAM TAX CREDITS

(a)  Historic rehabilitation tax credit.  The qualified applicant of a qualified historic rehabilitation project shall be entitled, upon the approval of the state board, to claim against the taxpayer’s state individual income tax, corporate income tax, or bank franchise or insurance premiums tax liability a credit of ten percent of qualified rehabilitation expenditures as defined in the Internal Revenue Code, 26 U.S.C. § 47(c), properly chargeable to the federally certified rehabilitation.

(b)  Façade improvement tax credit.  The qualified applicant of a qualified façade improvement project shall be entitled, upon the approval of the state board, to claim against the taxpayer’s state individual income tax, state corporate income tax, or bank franchise or insurance premiums tax liability a credit of 25 percent of qualified expenditures up to a maximum tax credit of $25,000.00.

(c)  Code improvement tax credit.  The qualified applicant of a qualified code improvement project shall be entitled, upon the approval of the state board, to claim against the taxpayer’s state individual income tax, state corporate income tax, or bank franchise or insurance premiums tax liability a credit of 50 percent of qualified expenditures up to a maximum tax credit of $12,000.00 for installation or improvement of a platform lift, a maximum tax credit of $50,000.00 for installation or improvement of an elevator, a maximum tax credit of $50,000.00 for installation or improvement of a sprinkler system, and a maximum tax credit of $25,000.00 for the combined costs of all other qualified code improvements.

§ 5930dd.  CLAIMS; AVAILABILITY

(a)  A taxpayer claiming credit under this subchapter shall submit to the department of taxes with the first return on which a credit is claimed a copy of the state board’s tax credit allocation.

(b)  A credit under this subchapter shall be available for the first tax year in which the qualified project is complete.  

(c)  If within five years after the date of the credit allocation to the applicant no claim for tax credit has been filed, the tax credit allocation shall be rescinded.

(d)  Any unused credit under this section may be carried forward for no more than nine tax years following the first year for which the tax credit is claimed.

(e)  In lieu of using a tax credit to reduce its own tax liability, an applicant may request the credit in the form of a bank credit certificate that a bank may accept in return for cash, or may accept for adjusting the rate or term of the applicant’s mortgage or loan related to an ownership or leasehold interest in the qualified building.  The amount of the bank credit certificate shall equal the unused portion of the credit allocated under this subchapter, and an applicant requesting a bank credit certificate shall provide to the state board a copy of any returns on which any portion of the allocated credit under this section was claimed.  A bank that purchases a bank credit certificate may use it to reduce its franchise tax liability under section 5836 of this title in the first tax year in which the qualified building is placed back in service after completion of the qualified project or in the subsequent nine years. 
§ 5930ee.  LIMITATIONS

Beginning in fiscal year 2007 and thereafter, the state board may award tax credits to all qualified applicants under this subchapter, provided that:

(1)  The total amount of tax credits awarded annually, together with sales tax reallocated under section 9819 of this title, does not exceed $1,500,000.00.

(2)  A total annual allocation of no more than 30 percent of these tax credits in combination with sales tax reallocation may be awarded in connection with all of the projects in a single municipality.

(3)  Façade tax credits shall not be available for projects that qualify for the federal rehabilitation tax credit.

(4)  No credit shall be allowed under this subchapter for the cost of acquiring any building or interest in a building.

(5)  Credit under any one subsection of 5930cc of this subchapter may not be allocated more often than once every two years with respect to the same building.

§ 5930ff.  RECAPTURE 

If within five years after completion of the qualified project either of the following events occurs, the applicant shall be liable for a recapture penalty in an amount equal to the total tax credit claimed plus an amount equal to any value received from a bank for a bank credit certificate; and any credit allocated but unclaimed shall be disallowed to the applicant:

(1)  The state board finds that any work performed on the qualified project is inconsistent with the approved application; or the applicant knowingly failed to supply any information, or supplied incorrect or untrue information required by the state board or failed to comply with any award condition required by the state board.

(2)  The National Park Service revoked certification for unapproved alterations or for work not done as described in the historic preservation certification application.

Sec. 13.  32 V.S.A. § 9819(b) and (c) are amended to read:

(b)(1)  In any fiscal year after 1998 Beginning in fiscal year 2007, the Vermont downtown development board, established under 24 V.S.A. § 2792, may certify for allocation to municipalities sales tax revenues under this section, so that the total shall not exceed $1,000,000.00 $1,500,000.00, when considered together with the following:

(A)  credits Credits awarded under sections 5930n and 5930p subsections 5930cc(a) and (b) of this title, concerning substantial historic rehabilitation and historic and older building rehabilitation; qualified historic rehabilitation projects and qualified façade improvement projects.

(B)  credits Credits awarded under section 5930q subsection 5930cc(c) of this title, concerning platform lifts, elevators and sprinklers; and

(C)  credits awarded under section 5930r of this title, concerning village general stores and post office structures qualified code improvement projects.

(2)  A total annual allocation of no more than 40 30 percent of these tax credits in combination with sales tax reallocation may be awarded in connection with all of the projects in a single municipality.

(c)  For the purposes of this section:

* * *

(2)  “Qualified project” means expansion or rehabilitation of contiguous real property that is or will be used at the completion of the expansion or rehabilitation as a structure in a downtown development district designated under chapter 76A of Title 24, but only to the extent that the expansion or rehabilitation becomes an integral component of the real property and the project does not seek qualification for either tax credit authorized under section 5930n or 5930p subsection 5930cc(a) or (b) of this title.  “Qualified project” also means new construction of contiguous real property that will be used at the completion of the construction as a structure in a downtown development district designated under chapter 76A of Title 24 but only to the extent that the new construction is compatible with the buildings that contribute to the integrity of the district in terms of materials, features, size, scale and proportion, and massing of buildings.

Sec. 14.  24 V.S.A. § 2793a(c) is amended to read:

(c)  A village center designated by the state board pursuant to subsection (a) of this section is eligible for the following development incentives and benefits:

* * *

(4)  a state tax credit of five percent under section 5930n of Title 32 to owners or lessees of certified historic structures located in village centers for qualified expenditures;

(5)  a state tax credit of 50 percent under section 5930r of Title 32 to owners or lessees of buildings in village centers that serve as general stores or house post offices; The following state tax credits for projects located in a designated village center:

(A)  A state historic rehabilitation tax credit of ten percent under 32 V.S.A. § 5930cc(a) that meets the requirements for the federal rehabilitation tax credit.  

(B)  A state façade improvement tax credit of 25 percent under 32 V.S.A. § 5930cc(b).
(C)  A state code improvement tax credit of 50 percent under 32 V.S.A. § 5930cc(c).

(6)  whenever (5)  Whenever the commissioner of the department of buildings and general services or other state officials in charge of selecting a site are planning to lease or construct buildings suitable to being located in a village center after determining that the option of utilizing existing space in a downtown development district pursuant to subdivision 2794(a)(14) of this title is not feasible, the option of utilizing existing space in a designated village center shall be given thorough investigation and priority, in consultation with the community.

Sec. 15.  24 V.S.A. § 2794(a) is amended to read:

(a)  Upon designation by the Vermont downtown development board under section 2793 of this title, a downtown development district and projects in a downtown development district shall be eligible for the following:

(1)  priority Priority consideration by any agency of the state administering any state or federal assistance program providing funding or other aid to a municipal downtown area with consideration given to such factors as the costs and benefits provided and the immediacy of those benefits, provided the project is eligible for the assistance program;.

(2)  a state tax credit of ten percent under section 5930n of Title 32 to owners or long term lessees of certified historic structures located in downtown development districts that meet the requirements for the federal rehabilitation tax credit; The following state tax credits:

(A)  A state historic rehabilitation tax credit of 10 percent under 32 V.S.A. § 5930cc(a) that meets the requirements for the federal rehabilitation tax credit.

(B)  A state façade improvement tax credit of 25 percent under 32 V.S.A. § 5930cc(b).

(C)  A state code improvement tax credit of 50 percent under 32 V.S.A. § 5930cc(c).

(3)  a state tax credit of 25 percent under section 5930p of Title 32 to owners or lessees of older and historic buildings located in downtown development districts for qualified expenditures; 

(4)  a A planning grant, in an amount not to exceed $8,000.00 per site, for an initial site assessment of a suspected contaminated site, if the site otherwise qualifies under the community development block grant program in chapter 29 of Title 10;.

(5)  financing (4)  Financing of transportation projects under the state infrastructure bank, created under chapter 12 of Title 10;.

(6)  assistance (5)  Assistance from the secretary of the agency of natural resources for current owners and prospective purchasers who otherwise qualify under the redevelopment of contaminated sites program under subsection 6615a(f) of Title 10, or in the case of current owners, who are innocent owners.  For the purposes of this subsection, an “innocent owner” is an owner who did not do any of the following: 

(A)  hold Hold an ownership interest in the property or in any related fixtures or appurtenances, excluding a secured lender’s holding indicia of ownership in the property primarily to assure the repayment of a financial obligation at the time of any disposal of hazardous materials on the property;.

(B)  directly Directly or indirectly cause or contribute to any releases or threatened releases of hazardous materials at the property;.

(C)  operate Operate, or control the operation, at the property of a facility for the storage, treatment, or disposal of hazardous materials at the time of the disposal of hazardous materials at the property;.

(D)  dispose Dispose of, or arrange for the disposal of hazardous materials at the property; or.

(E)  generate Generate the hazardous materials that were disposed of at the property;.

(7)  technical (6)  Technical assistance by the department of housing and community affairs with regard to planning and coordination issues, including but not limited to, adaptive reuse of buildings within the district, development of a marketing plan for the downtown district that includes a heritage tourism component, development of a program to encourage merchants and building owners to rehabilitate, restore, and improve building façades, and, in coordination with the agency of transportation, planning for multi-modal transportation needs of the community;.
(8)  hospitality (7)  Hospitality training to be arranged by the department of tourism and marketing;.
(9)  promotion (8)  Promotion of the downtown development district by the department of tourism and marketing as part of the department’s integrated marketing and promotion program;.
(10)  consistent (9)  Consistent with the department’s available resources and subject to the department’s priority for ensuring public safety, technical support from the department of labor and industry public safety for the rehabilitation of older and historic buildings;.
(11)  a (10)  A rebate of the cost of a qualified sprinkler system in an amount not to exceed $2,000.00 for building owners or lessees.  Rebates shall be paid by the department of labor and industry public safety.  To be qualified, a sprinkler system must be a complete automatic fire sprinkler system installed in accord with department of labor and industry public safety rules in an older or historic building that is certified for a state tax credit under either section 5930n or section 5930p subsection 5930cc(a) or (b) of Title 32 and is located in a downtown development district.  A total of no more than $40,000.00 of rebates shall be granted in any calendar year by the department.  If in any year applications for rebates exceed this amount, the department shall grant rebates for qualified systems according to the date the building was certified for a state tax credit under section 5930n or section 5930p subsection 5930cc(a) or (b) of Title 32 with the earlier date receiving priority;.
(12)  participation (11)  Participation in the downtown transportation and related capital improvement fund program established by section 2796 of this title;.
(13)  when considering leasing existing space or constructing a building, 

(12)  Priority for locating proposed state functions by the commissioner of buildings and general services or other state officials, in consultation with the legislative body of a municipality and based on the suitability of the state function to a downtown location, shall give priority to locating proposed state functions in a downtown;.
(14)  a (13)  A reallocation of receipts related to the tax imposed on sales of construction materials as provided in 32 V.S.A. § 9819;.
(15)  a state tax credit under section 5930q of Title 32 for the installation or improvement of platform lifts, elevators or sprinkler systems;

(16)  the (14)  The authority to create a special taxing district pursuant to chapter 87 of this title for the purpose of financing both capital and operating costs of a project within the boundaries of a downtown development district.

Sec. 16.  EFFECTIVE DATE; TAX CREDIT FILING LIMITATIONS; CARRY FORWARD PROVISIONS

(a)  This act shall take effect July 1, 2006. 

(b)  The tax credits created in Sec. 12 of this act are enacted to replace the tax credits in sections 5930n, 5930p, 5930q, and 5930r of Title 32.  After June 30, 2006, the Vermont downtown development board established under chapter 76A of Title 24 may no longer allocate tax credits under the following sections of Title 32:  

(1)  Section 5930n, tax credit for substantial rehabilitation of historic buildings also claiming federal rehabilitation credit.

(2)  Section 5930p, rehabilitation tax credit for older or historic buildings.

(3)  Section 5930q, tax credit for platform lifts, elevators, or sprinkler systems.

(4)  Section 5930r, tax credit for code improvements to commercial buildings.

(c)  All provisions of sections 5930n, 5930p, 5930q, or 5930r shall remain in effect for credits allocated prior to the effective date of this act, except that, for any credit allocated prior to the date of this act, if within five years after the date of this act no claim for that tax credit has been filed, that allocation shall be rescinded.  The downtown development board may extend the five-year period for filing the initial claim for up to an additional five years. 
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Thereupon, the question, Shall the Senate accept and adopt the report of the Committee of Conference?, was decided in the affirmative.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was ordered delivered to the Governor forthwith.

Rules Suspended; Report of Committee of Conference Accepted and Adopted on the Part of the Senate; Bill Delivered
S. 194.
Pending entry on the Calendar for notice, on motion of Senator Mazza, the rules were suspended and the report of the Committee of Conference on Senate bill entitled:

An act relating to sealing juvenile records relating to a delinquent act.

Was taken up for immediate consideration.

Senator Sears, for the Committee of Conference, submitted the following report:

To the Senate and House of Representatives:
The Committee of Conference to which were referred the disagreeing votes of the two Houses upon Senate bill entitled:

S. 194.  An act relating to sealing juvenile records relating to a delinquent act.

Respectfully reports that it has met and considered the same and recommends that the House recede from its proposal of amendment and that the bill be amended by striking out all after the enacting clause and inserting in lieu thereof the following: 

Sec. 1.  FINDINGS

The general assembly finds that:

(1)  As stated in 33 V.S.A. § 5501, one of the primary purposes of Vermont’s current approach to the juvenile system of justice is “to remove from children committing delinquent acts the taint of criminality and the consequences of criminal behavior and to provide a program of treatment, training, and rehabilitation consistent with the protection of the public interest.”  This policy recognizes that children are not simply small adults and that they should be given special consideration by the courts due to their youth, immaturity, and amenability to rehabilitation.

(2)  Currently, applications for sealing are filed in less than five percent of delinquency adjudications.  The general assembly believes this is because children or adults who have a past adjudication of delinquency are often under the false impression that such records are completely sealed under our current system.  

(3)  This act establishes a system that favors the sealing of juvenile records if, after a period of time, the juvenile does not commit a serious crime or offense, while allowing a judge the discretion to deny the sealing if he or she believes the juvenile has not been rehabilitated.  The act shifts the burden from the child to the state to prove that the child’s records should not be used against the child in the future.  If the state presents strong evidence that the child has not been rehabilitated, the general assembly is confident that the court will wisely order that the record not be sealed.

Sec. 2.  33 V.S.A. § 5538 is amended to read:

§ 5538.  SEALING OF RECORDS

(a)(1)  On application of a child who has been adjudicated delinquent or in need of care or supervision, or on the court’s own motion, and after notice to all parties of record and hearing  In matters relating to a child who has been adjudicated delinquent on or after July 1, 1996, the court shall order the sealing of all files and records of the court applicable related to the proceeding if it two years have elapsed since the final discharge of the person unless, on motion of the state’s attorney, the court finds;:

(1)  Two years have elapsed since the final discharge of the person, 
(2)  He (A)  the person has not been convicted of a felony or misdemeanor involving moral turpitude listed crime as defined in 13 V.S.A.

§ 5301 or adjudicated delinquent or in need of care or supervision of such an offense after such initial adjudication and prior to the hearing and no, or a proceeding is pending seeking such conviction or adjudication, and; or 

(3)(B)  His rehabilitation of the person has not been attained to the satisfaction of the court.  

(2)  At least 60 days prior to the date upon which a person is eligible to have his or her delinquency record automatically sealed pursuant to subdivision (1) of this subsection, the court shall provide such person’s name and other identifying information to the state’s attorney in the county in which the person was adjudicated delinquent.  The state’s attorney may object and a hearing may be held to address the state’s attorney’s objection.

(3)  The order to seal shall include all the files and records relating to the matter in accordance with subsection (d) of this section; however, the court may limit the order to the court files and records only upon good cause shown by the state’s attorney.

(4)  The process of sealing files and records under this subsection for a child who was adjudicated delinquent on or after July 1, 1996, but before July 1, 2001 shall be completed by January 1, 2010.  The process of sealing files and records under this subsection for a child who was adjudicated delinquent on or after July 1, 2001 but before July 1, 2004 shall be completed by January 1, 2008.

(b)  In matters relating to a child who has been adjudicated delinquent prior to July 1, 1996, on application of the child or on the court’s own motion and after notice to all parties of record and hearing, the court shall order the sealing of all files and records related to the proceeding if it finds:

(1)  the person has not been convicted of a listed crime or adjudicated delinquent for such an offense after such initial adjudication, and no new proceeding is pending seeking such conviction or adjudication; and 

(2)  the person’s rehabilitation has been attained to the satisfaction of the court.  

(c)  On application of a person who, while a child, was found to be in need of care or supervision or, on the court’s own motion, after notice to all parties of record and hearing, the court may order the sealing of all files and records related to the proceeding if it finds:

(1)  the person has reached the age of majority; and

(2)  sealing the person’s record is in the interest of justice.

(d)  The application or motion and the order may Except as provided in subsection (a)(3) and (h) of this section or otherwise provided, orders issued in accordance with this section shall include the files and records specified in sections 5536 and 5537 of this title of the court, law enforcement, prosecution, and the department for children and families related to the specific court proceeding that is the subject of the sealing.

(b)  Notice of a hearing held under this section shall in any event be given to:

(1)  The state’s attorney having jurisdiction, 

(2)  If the final discharge was from an institution or from parole, the authority granting the discharge, and

(3)  If the files and records specified in sections 5536 and 5537 of this title are included in the application or motion, the law enforcement officers or department having custody of the files and records.

(c)(e)(1)  Upon Except as provided in subdivision (2) of this subsection, upon the entry of an order sealing such files and records under this section, the proceedings in the matter under this act shall be considered never to have occurred, all general index references thereto shall be deleted, and the person, the court, and law enforcement officers and departments shall reply to any request for information that no record exists with respect to such person upon inquiry in any matter.  Copies of the order shall be sent to each agency or official named therein.

(2)(A)  Any court, agency, or department that seals a record pursuant to an order under this section may keep a special index of files and records that have been sealed.  This index shall only list the name and date of birth of the subject of the sealed files and records and the docket number of the proceeding which was the subject of the sealing.  The special index shall be confidential and may be accessed only for purposes for which a department or agency may request to unseal a file or record pursuant to subsection (f) of this section.  

(B)  Access to the special index shall be restricted to the following persons:

(i)  the clerk of the district or family court;

(ii)  the commissioner and general counsel of any administrative department;

(iii)  the secretary and general counsel of any administrative agency;

(iv)  a sheriff;

(v)  a police chief;

(vi)  a state’s attorney; 

(vii)  the attorney general; 

(viii)  the director of the Vermont crime information center; and

(ix)  a designated clerical staff person in each office identified in subdivisions (i)–(viii) of this subdivision (B) who is necessary for establishing and maintaining the indices for persons who are permitted access.
(C)  Persons authorized to access an index pursuant to subdivision (B) of this subdivision (2) may access only the index of their own department or agency.

(d)(f)(1)  Inspection Except as provided in subdivisions (2), (3), and (4) of this subsection, inspection of the files and records included in the order may thereafter be permitted by the court only upon petition by the person who is the subject of such records, and only to those persons named therein.

(2)  Upon a confidential motion of any department or agency that was required to seal files and records pursuant to subsection (d) of this section, the court may permit the department or agency to inspect its own files and records if it finds circumstances in which the department or agency requires access to such files and records to respond to a legal action, a legal claim, or an administrative action filed against the department or agency in relation to incidents or persons that are the subject of such files and records.  The files and records shall be unsealed only for the minimum time necessary to address the circumstances enumerated in this subdivision, at which time the records and files shall be resealed.

(3)  Upon a confidential motion of the department for children and families, the court may permit the department to inspect its own files and records if the court finds extraordinary circumstances in which the state’s interest in the protection of a child clearly outweighs the purposes of the juvenile sealing law and the privacy rights of the person or persons who are the subjects of the record, and the sealed record is necessary to accomplish the state’s interest.  The motion may be heard ex parte if the court, based upon an affidavit, finds a compelling purpose exists to deny notice to the subject of the files and records when considering whether to grant the order.  If the order to unseal is issued ex parte, the court shall send notice of the unsealing to the subject of the files and records within 20 days unless the department provides a compelling reason why the subject of the files and records should not receive notice.  The files and records shall be unsealed only for the minimum time necessary to address the extraordinary circumstances at which time the files and records shall be resealed.

(4)  Upon a confidential motion of a law enforcement officer or prosecuting attorney, the court may permit the department or agency to inspect its own files and records if the court finds extraordinary circumstances in which the state’s interest in public safety clearly outweighs the purposes of the juvenile sealing law and the privacy rights of the person or persons who are the subjects of the record, and the sealed record is necessary to accomplish the state’s interest.  The motion may be heard ex parte if the court, based upon an affidavit, finds a compelling public safety purpose exists to deny notice to the subject of the files and records when considering whether to grant the order.  If the order to unseal is issued ex parte, the court shall send notice of the unsealing to the subject of the files and records within 20 days unless the law enforcement officer or prosecuting attorney provides a compelling public safety reason why the subject of the files and records should not receive notice.   The files and records shall be unsealed only for the minimum time necessary to address the extraordinary circumstances at which time the files and records shall be resealed.  

(5)  The order unsealing a record must state whether the record is unsealed entirely or in part and the duration of the unsealing.  If the court's order unseals only part of the record or unseals the record only as to certain persons, the order must specify the particular records that are unsealed or the particular persons who may have access to the record, or both.  
(e)(g)  On application of a person who has pleaded guilty to or has been convicted of the commission of a crime committed under the laws of this state prior to attaining the age of majority, or on the motion of the court having jurisdiction over such a person, the files and records may be sealed after proceedings in conformity with and subject to the limitations of subsections (a), (b), (c) and (d) of this section after notice to all parties of record and hearing, the court shall order the sealing of all files and records related to the proceeding if it finds:

(1)  two years have elapsed since the final discharge of the person;

(2)  the person has not been convicted of a listed crime as defined in 13 V.S.A. § 5301 or adjudicated delinquent for such an offense after the initial conviction and no new proceeding is pending seeking such conviction or adjudication; and

(3)  the person’s rehabilitation has been attained to the satisfaction of the court.  

(h)(1)  In matters relating to a person who was charged with a criminal offense on or after July 1, 2006 and prior to the person attaining the age of majority, the files and records of the court applicable to the proceeding shall be sealed immediately if the case is dismissed. 

(2)  In matters relating to a person who was charged with a criminal offense prior to July 1, 2006 and prior to the person attaining the age of majority, the person may apply to seal the files and records of the court applicable to the proceeding.  The court shall order the sealing, provided that two years have elapsed since the dismissal of the charge.

(i)  Upon receipt of a court order to seal a record relating to an offense for which there is an identifiable victim, a state’s attorney shall record the name and date of birth of the victim, the offense, and the date of the offense.  The name and any identifying information regarding the defendant shall not be recorded.  Victim information retained by a state’s attorney pursuant to this subsection shall be available only to victims’ advocates, the victims’ compensation program, and the victim and shall otherwise be confidential.

(j)  For purposes of this section, to “seal” a file or record means to physically and electronically segregate the record in a manner that ensures confidentiality of the record and limits access only to those persons who are authorized by law or court order to view the record.  A “sealed” file or record is retained and shall not be destroyed unless a court issues an order to expunge the record.

(k)  The court shall provide assistance to persons who seek to file an application for sealing under this section.

(l)  Any entities subject to sealing orders pursuant to this section shall establish policies for implementing this section and shall provide a copy of such policies to the house and senate committees on judiciary no later than January 15, 2007.  State’s attorneys, sheriffs, municipal police, and the judiciary are encouraged to adopt a consistent policy that may apply to each of their independent offices and may submit one policy to the general assembly.

Sec. 3.  13 V.S.A. § 7041(d) is amended to read:

(d)  Upon violation of the terms of probation or of the deferred sentence agreement, the court shall impose sentence.  Upon fulfillment of the terms of probation and of the deferred sentence agreement, the court shall strike the adjudication of guilt and discharge the respondent.  Upon discharge, the record of the criminal proceedings shall be expunged as if an application pursuant to section 5538 of Title 33 had been granted, except that the record shall not be expunged until restitution has been paid in full, absent a finding of good cause by the court.

Sec. 4.  3 V.S.A. § 163(e) is amended to read:

§ 163.  JUVENILE COURT DIVERSION PROJECT

* * *

(e)  Within 30 days of the two-year anniversary of a successful completion of juvenile diversion, the court shall provide notice to all parties of record of the court’s intention to order the sealing of all court files and records, law enforcement records other than entries in the juvenile court diversion project’s centralized filing system, fingerprints, and photographs applicable to a juvenile court diversion proceeding.  The court shall give the state’s attorney an opportunity for a hearing to contest the sealing of records.  The court shall seal the records if it unless, upon motion, the court finds:

(1)  two years have elapsed since the successful completion of the juvenile court diversion program by the participant and the dismissal of the case by the state’s attorney;

(2)  the participant has not been convicted of a subsequent felony or misdemeanor during the two-year period, and no or proceedings are pending seeking such conviction; and or

(3)(2)  rehabilitation of the participant has not been attained to the satisfaction of the court.

Sec. 5.  33 V.S.A. § 5514 is amended to read:

§ 5514.  DETENTION; TEMPORARY CARE PENDING HEARING

(a)  A child taken into custody under section 5510 of this title and not immediately released to his the child’s parents, guardian or custodian, or delivered to a designated shelter, shall be by order of the court provided temporary shelter care or detention prior to a detention hearing on a petition held under this chapter or a hearing before a probate or other court upon a transfer thereto under section 5529(b) of this title in one or more of the following places:

(1)  The home of his the child’s parents, guardian, custodian, or other suitable person designated by the court, upon their undertaking to bring the child before the court at the detention hearing,

(2)  A licensed foster home or a home approved by the court,.

(3)  A facility operated by a licensed child caring agency,.

(4)  A detention home or center for delinquent children which is under the direction or supervision of or approved by the department of social and rehabilitation services, or
(5)  In the event that the child has been or will be or may be transferred under section subsection 5529(b) of this title, in any other suitable place designated by the court; or shall transfer legal custody of the child to the commissioner of social and rehabilitation services, if the court believes the child may be found delinquent, if the court believes the child may be found in need of care or supervision, pending such detention or other hearing.

(b)  If the court concludes that a child taken into custody under section 5510 of this title may be found delinquent or in need of care or supervision, the court may transfer legal custody of the child to the commissioner pending a detention hearing.  Unless ordered otherwise at or after the detention hearing, the commissioner shall have sole authority to place the child in a family home, a treatment, rehabilitative, detention, or educational institution or facility, subject to the provisions of section 5535 of this title.

(c)  If a parent, guardian or custodian fails, when requested to bring a child before the court as provided in subdivision (1) of subsection (a) of this section, the court may issue its warrant directing that the child be taken into custody and brought before the court.

(c)(d)  A child shall not be detained under this section in a jail or other facility intended or used for the detention of adults, unless the child is alleged to have committed a crime punishable by death or life imprisonment, and it appears to the satisfaction of the court that public safety and protection reasonably require such detention.

(d)(e)  The official in charge of a jail or other facility intended or used for the detention of adult offenders or persons charged with crime shall inform the court immediately when a minor, who is or appears to be under the age of 18 years, is received at the facility other than pursuant to subsection (c)(d) of this section or section 5530 of this title, and shall deliver the minor to the court upon request of the court, or transfer the minor to the detention facility designated by the court by order. 

Sec. 6.  33 V.S.A. § 5515(d) is amended to read:

(d)  If a petition with respect to the child has been filed with the court under section 5517 of this title during or prior to the detention hearing, and in the event the court finds, upon the detention hearing, that the continued detention of the child would be to his the child’s best interests and welfare or that public safety and protection reasonably require such detention, he it shall forthwith order the continued detention or custody of the child pending the full hearing held under section 5519 of this title.  Upon a finding at the detention hearing that no other suitable placement is available and the child presents a risk of injury to him or herself, to others or to property, the court may order that the child be placed in a secure facility used for the detention of delinquent children until the commissioner determines that a suitable placement is available for the child.  Alternatively, the court may order that the child be placed at a secure facility used for the detention of delinquent children for up to seven days.  Any order for placement at a secure facility shall expire at the end of the seventh day following its issuance unless, after hearing, the court extends the order for a time period not to exceed seven days.  

Sec. 7.  33 V.S.A. § 5515(f)(4) is amended to read:

(f)  At the conclusion of the detention hearing, the court shall make written findings on whether reasonable efforts were made to prevent unnecessary removal of the child from the home.  "Reasonable efforts" means the exercise of due diligence by the department for children and families to use appropriate and available services to prevent unnecessary removal of the child from the home.  When making the reasonable efforts determination, the court may find that no services were appropriate or reasonable considering the circumstances. If the court makes written findings that aggravated circumstances are present, the court may make, but shall not be required to make, written findings as to whether reasonable efforts were made to prevent removal of the child from the home.  Aggravated circumstances may include:

* * *

(4)  the parental rights of the parent with respect to a sibling have been terminated involuntarily.

Sec. 8.  STUDY

(a)  A committee shall be established for the purpose of studying and recommending legislative changes to chapter 55 of Title 33, relating to juvenile delinquency and children in need of care or supervision proceedings.  

(b)  The committee shall include: 

(1)  the administrative judge or his or her designee;

(2)  the juvenile defender; 

(3)  the executive director of the department of state’s attorneys and sheriffs or his or her designee;

(4)  the commissioner of the department for children and families or his or her designee;

(5)  the director of juvenile justice;

(6)  the attorney general or his or her designee;

(7)  an attorney specializing in representing children in juvenile proceedings appointed by the Vermont bar association; 

(8)  an attorney specializing in representing parents in juvenile proceedings appointed by the Vermont bar association;

(9)  the commissioner of public safety or his or her designee; and

(10)  a representative from the Vermont center for crime victim services.

(c)  The judge shall convene the meetings and chair the committee.  Administrative support shall be provided jointly by the court administrator’s office and the department for children and families.

(d)  The committee shall report its findings and recommendations to the house and senate committees on judiciary by January 15, 2007, after which the committee shall cease to exist.

Sec. 9.  14 V.S.A. § 3061 is amended to read:

§ 3061.  DEFINITIONS

The words and phrases used in this subchapter shall be defined as follows:

* * *

(4)  "Mentally retarded" “Developmentally disabled” means significantly subaverage intellectual functioning which exists concurrently with deficits in adaptive behavior;

* * *

(11)  "Respondent" means a person who is the subject of a petition filed pursuant to section 3063 of this title or a ward who is the subject of any subsequent petition, motion or action filed pursuant to this subchapter.
(12)  “Party” shall have the same meaning as defined by Rule 17(a)(3) and (b) of the Vermont Rules of Probate Procedure.

(13)  “Ward” means a person under a guardianship order.
Sec. 10.  14 V.S.A. § 3065 is amended to read:

§ 3065.  COUNSEL

(a)(1)  Counsel shall be appointed for the respondent in initial proceedings relating to an involuntary guardianship up to and including the appointment of a guardian under section 3069 or 3070 of this title or dismissal of the petition under section 3068 of this title. Counsel shall have the right to withdraw after a guardian is appointed or after dismissal.  The respondent shall have the right to be represented by counsel of his or her own choosing at any stage of a guardianship proceeding.  Unless a respondent is already represented, the court:

(A)  shall appoint counsel for the respondent when an initial petition for guardianship is filed;

(B)  shall appoint counsel for the respondent in any subsequent proceeding if the respondent or a party requests appointment in writing; and 

(C)  may appoint counsel for the respondent on the court’s initiative in any subsequent proceeding. 

(2)  Appointed counsel shall have the right to withdraw upon conclusion of the proceeding for which he or she has been appointed.

(b)  Counsel shall receive a copy of the petition upon appointment and copies of all other documents upon filing with the court.  Counsel shall consult with the respondent prior to the any hearing and, to the maximum extent possible, explain to the respondent the meaning of the proceedings and of all relevant documents.  Counsel for the respondent shall act as an advocate for the respondent and shall not substitute counsel’s own judgment for that of the respondent on the subject of what may be in the best interest of the respondent.  Counsel’s role shall be distinct from that of a guardian ad litem if one is appointed.  At a minimum, counsel shall endeavor to ensure that:

(1)  the wishes of the respondent, including those contained in an advance directive, as to the matter before the court are presented to the court;

(2)  there is no less restrictive alternative to guardianship or to the matter before the court;

(3)  proper due process procedure is followed;

(4)  no substantial rights of the respondent are waived, except with the respondent’s consent and the court’s approval, provided that the evaluation and report required under section 3067 of this title and the hearing required under section 3068 of this title may not be waived;

(5)  the petitioner proves allegations in the petition by clear and convincing evidence in an initial proceeding, and applicable legal standards are met in subsequent proceedings;

(6)  the proposed guardian is a qualified person to serve or to continue to serve, consistent with section 3072 of this title; and

(7)  if a guardian is appointed, the initial order or any subsequent order is least restrictive of the ward's personal freedom consistent with the need for supervision.


(c)  Respondent's counsel shall be compensated from the respondent's estate unless the respondent is found indigent in accordance with Rule 3.1 of the Rules of Civil Procedure.  For indigent respondents, the court shall maintain a list of pro bono counsel from the private bar to be used before appointing nonprofit legal services organizations to serve as counsel.

Sec. 11.  14 V.S.A. § 3068a is added to read:

§ 3068a.  RIGHTS OF A WARD

A ward retains the same legal and civil rights guaranteed to all Vermont residents under the Vermont and United States constitutions and all the laws and regulations of Vermont and the United States.  These rights include:

(1)  The right to participate in decisions made by the guardian and to have personal preferences followed unless:

(A)  the preference is unreasonable and would result in actual harm; or

(B)  the ward does not have a basic understanding of the benefits and consequences of his or her chosen preference. 

(2)  The right, without interference from anyone, to retain an attorney and to communicate freely with counsel, the court, ombudsmen, advocates of his or her choosing, and other persons authorized by law to act as an advocate for the ward.  

Sec. 12.  14 V.S.A. § 3069(b)(5) is amended to read:

(5)  to consent to surgery or other medical procedures, subject to the provisions of section 3075 of this title, subsection 9711(g) of Title 18, and any constitutional right of the ward to refuse treatment;

Sec. 13.  14 V.S.A. § 3073 is amended to read:

§ 3073.  CHANGE OF RESIDENTIAL PLACEMENT

(a)(1)  When a guardian who has been granted the power to choose or change the residence of the ward pursuant to section subdivision 3069(b)(1) of this title wishes to admit the ward to a nursing home or change the residential placement of the ward from a private home to a boarding home, nursing home, residential care home, assisted living residence, group home, or other similar facility, the guardian must first file a motion for permission to do so.  

(2)  For any other change of residence sought by a guardian who has been granted the power to choose or change the residence of the ward pursuant to subdivision 3069(b)(1) of this title, the guardian shall give notice to all parties and to such other persons as the court directs as soon as practicable prior to the change of placement.
(b)(1)  In an emergency, the a guardian who has been granted the power to choose or change the residence of the ward pursuant to subdivision 3069(b)(1) of this title may change the residential placement of the ward from a private home to a boarding home, nursing home, residential care home, group home or other similar facility without petitioning the probate court for prior permission without petitioning the court for prior permission or without giving prior notice to parties.  Immediately after the any emergency change in residential placement for which prior permission under subsection (a) of this section would be required in the absence of an emergency, the guardian shall file a motion for permission to continue the placement.  A hearing on the change in residential placement 

(2)  Immediately after any emergency change of placement for which prior permission under subsection (a) of this section is not required, the guardian shall give notice of the change of placement to all parties and to such other persons as the court directs.

(3)  Any party may request a hearing on a change in residential placement.  The hearing shall be set for the earliest possible date and shall be given precedence over other probate matters. 

(c)  In a hearing on a change of placement, the court shall consider:

(1)  the need for the change of placement; 

(2)  the appropriateness of the new placement;

(3)  the wishes of the ward, if known; and 

(4)  whether the guardian has considered alternatives.

Sec. 14.  STUDY; GUARDIANSHIP MONITORS

(a)  The general assembly finds:

(1)  Current law requires guardians to file annual reports with the court about the financial and personal status of the person in need of guardianship. Frequently, annual accountings and personal status reports either are not filed or are filed but contain incomplete or inaccurate information. 

(2)  Currently, courts may not have the resources to monitor every guardianship and must rely on the information provided by the guardian in the annual report to identify problems that arise in the guardianship.  Mistakes, conflicts of interest, and abuses of power may go unnoticed unless the guardian or a person interested in the welfare of the ward brings it to the court’s attention.

(3)  Current law requires annual notices to wards of the right to petition to terminate or modify guardianships.  Even when annual notices are sent, wards may not be able to take steps on their own to bring issues to the attention of the court, even when real issues exist.

(4)  A system of comprehensive monitoring may help protect the rights and interests of persons under guardianship.

(b)  A committee is established to study the need for and feasibility of establishing a pilot guardianship monitor program in at least two probate court districts. 
(c)  The committee shall consist of the following members:

(1)  Two sitting probate judges appointed by the Vermont association of probate judges.  The association shall designate one of its appointees as the convening authority.

(2)  A member of the court administrator’s office.

(3)  A representative of the elder law committee of the Vermont bar association.

(4)  A representative of the disability law committee of the Vermont bar association.

(5)  A representative of Vermont Legal Aid, Inc.

(6)  Two representatives appointed by the secretary of the agency of human services, including a representative from the department of disabilities, aging, and independent living.

(7)  A representative of the community of Vermont elders.

(8)  A representative of Vermont protection and advocacy.

(9)  A representative of the Vermont coalition of disability rights.

(d)  The committee shall report its findings and recommendations to the house and senate committees on judiciary and the governor on or before January 15, 2007.  The report shall include a recommendation of whether a system of guardianship monitoring is needed and, if so, a complete description, analysis, and recommendations for the following:

(1)  The duties and responsibilities of the monitor.

(2)  The number of monitors needed to staff a pilot program. 

(3)  The location and supervision of the monitor.

(4)  The relationship of the monitor to the probate judges and the court administrator’s office.

(5)  The average caseload of a monitor.

(6)  The cost of establishing a pilot guardianship monitor program and the cost of a statewide guardianship monitor program.

(7)  The probate court districts which will be included in a pilot program.

(8)  The method for measuring the outcome of a pilot program.

(9)  The duration of a pilot program.
Sec. 15.  STATUTORY REVISION

The office of legislative council shall revise subchapter 12 of chapter 111 of Title 14 by substituting the term “developmentally disabled” for the term “mentally retarded” wherever it appears.

Sec. 16.  EFFECTIVE DATE
Secs. 8 and 14 of this act shall take effect upon passage, and the remainder of the act shall take effect September 1, 2006. 


And that upon passage, the title be amended to read:


An act relating to the sealing of juvenile records, care of children in the custody of the state, and rights of persons under a guardianship order.
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Thereupon, the question, Shall the Senate accept and adopt the report of the Committee of Conference?, was decided in the affirmative.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was ordered delivered to the Governor forthwith.

Rules Suspended; Report of Committee of Conference Accepted and Adopted on the Part of the Senate; Bill Messaged

H. 856.
Pending entry on the Calendar for notice, on motion of Senator Welch, the rules were suspended and the report of the Committee of Conference on House bill entitled:

An act relating to enhancing sentences for an preventing risks posed by dangerous sexual offenders.

Was taken up for immediate consideration.

Senator Sears, for the Committee of Conference, submitted the following report:

To the Senate and House of Representatives:
The Committee of Conference to which were referred the disagreeing votes of the two Houses upon House bill entitled:

H. 856.  An act relating to enhancing sentences for an preventing risks posed by dangerous sexual offenders.

Respectfully reports that it has met and considered the same and recommends that the Senate recede from its proposals of amendment, and that the bill be amended by striking out all after the enacting clause and inserting in lieu thereof the following:

Sec. 1.  SHORT TITLE

This act may be known as the “Sexual Violence Prevention Act.”

Sec. 2.  LEGISLATIVE INTENT

The general assembly intends that any increase in the rate of incarceration of sexual offenders caused by this act be offset by a decrease in the rate of incarceration of nonviolent offenders.

Sec. 3.  LEGISLATIVE PURPOSE

The safety of Vermont’s communities is strengthened by working toward eliminating crimes of sexual violence.  Vermont’s Sexual Violence Prevention Act builds on proven measures for preventing such crimes through enhancing sentencing and expanding treatment of sexually violent offenders.  Special investigative units for sex crimes are expanded statewide to ensure that all Vermonters benefit from the units’ expertise at protecting victims and apprehending sex offenders.  By this restructuring of sentencing for the most serious crimes of sexual violence, the department of corrections is given the authority to maintain continuing jurisdiction and lifetime supervision over high‑risk sex offenders who pose an unacceptable danger to Vermont communities.  Under this system, a sex offender may be held on an indeterminate basis for a period of time up to the rest of the offender’s life unless sex offender treatment has been successfully completed, and the department determines that the person poses a sufficiently low risk of reoffense to protect the community.
* * * Prevention * * *

Sec. 4.  SEXUAL VIOLENCE PREVENTION TASK FORCE

(a)  The general assembly acknowledges that many diverse organizations in Vermont currently provide sexual violence prevention education in Vermont schools with minimal financial support from the state.  In order to further the goal of comprehensive, collaborative statewide sexual violence prevention efforts, the antiviolence partnership at the University of Vermont shall convene a task force to identify opportunities for sexual violence prevention education in Vermont schools.  The task force shall conduct an inventory of sexual violence prevention activities currently offered by Vermont schools and by nonprofit and other nongovernmental organizations, and shall provide information to them concerning the changes to law made by this act and concerning the consequences of sexual activity among minors. 

(b)  The task force established by this section shall include representatives from:

(1)  The department of education.

(2)  The department of health.

(3)  The department for children and families.

(4)  The judiciary. 

(5)  An organization which works with youthful sex offenders.

(6)  Prevent child abuse-Vermont.

(7)  The Vermont network against domestic and sexual violence.

(8)  The Vermont center for prevention and treatment of sexual abuse.

(9)  The Vermont children’s alliance.

(10)  The University of Vermont college of education and social services. 

(c)  On or before January 15, 2007, and on or before January 15 for five years thereafter, the task force shall report on its activities during the preceding year to the house and senate committees on education and judiciary.  The task force shall cease to exist after it files the report due on January 15, 2012.

* * * Investigation * * *

Sec. 5.  24 V.S.A. § 1940 is amended to read:

§ 1940.  TASK FORCES; SPECIALIZED INVESTIGATIVE UNITS; BOARD; GRANTS

(a)  Pursuant to the authority established under section 1938 of this title, and in collaboration with law enforcement agencies, investigative agencies, victims advocates and social service providers, the department of state’s attorneys shall coordinate efforts to provide access in each region of the state to special investigative unit to investigate sex crimes, child abuse, domestic violence, or crimes against those with physical or developmental disabilities.  The general assembly intends that access to special investigative units be available to all Vermonters as soon as reasonably possible, but not later than July 1, 2009.

(b)  A task force or specialized investigative unit organized and operating under section 1938 of this title section may accept, receive, and disburse in furtherance of its duties and functions any funds, grants, and services made available by the state of Vermont and its agencies, the federal government and its agencies, any municipality or other unit of local government, or private or civic sources.  Any employee covered by an agreement establishing a special investigative unit shall remain an employee of the donor agency. 

(b)(c)  A specialized investigative unit grants board is created which shall be comprised of the attorney general, the secretary of administration, the executive director of the department of state’s attorneys, the commissioner of the department of public safety, the executive director of the center for crime victim services, and the executive director of the Vermont League of Cities and Towns.  Specialized investigative units organized and operating under section 1938 of this title section for the investigation of sex crimes, child abuse, elder abuse, domestic violence, or crimes against those with physical or developmental disabilities may apply to the board for a grant or grants covering the costs of salaries and employee benefits to be expended during a given year for the performance of unit duties as well as unit operating costs for rent, utilities, equipment, training, and supplies.  Grants under this section shall be approved by a majority of the entire board and shall not exceed 50 percent of the yearly salary and employee benefit costs of the unit.  Preference shall be given to grant applications which include the participation of the department of public safety, the department for children and families, and municipalities within the region.   

(c)(d)  The board may adopt rules relating to grant eligibility criteria, processes for applications, awards, and reports related to grants authorized pursuant to this section.  The attorney general shall be the adopting authority.

* * * Sentencing * * *

Sec. 6.  13 V.S.A. § 1021(2) is amended to read:

§ 1021.  DEFINITIONS

For the purpose of this chapter:

* * *

(2)  “Serious bodily injury” means: 

(A)  bodily injury which creates any of the following:
(i)  a substantial risk of death or which causes;

(ii)  a substantial loss or impairment of the function of any bodily member or organ or;

(iii)  a substantial impairment of health,; or
(iv)  substantial disfigurement; or

(B)  strangulation by intentionally impeding normal breathing or circulation of the blood by applying pressure on the throat or neck or by blocking the nose or mouth of another person.

Sec. 7.  13 V.S.A. § 1375 is amended to read:

§ 1375.  DEFINITIONS

As used in this chapter: 

* * *

(5)  “Serious bodily injury” means bodily injury which creates a substantial risk of death or which causes substantial loss or impairment of the function of any bodily member or organ or substantial impairment of health, or substantial disfigurement shall have the same meaning as in subdivision 1021(2) of this title.

* * *
Sec. 8.  13 V.S.A. § 2602 is amended to read:

§ 2602.  LEWD OR LASCIVIOUS CONDUCT WITH CHILD

(a)(1)  No person shall willfully and lewdly commit any lewd or lascivious act upon or with the body, or any part or member thereof, of a child under the age of 16 years, with the intent of arousing, appealing to, or gratifying the lust, passions, or sexual desires of such person or of such child.

(2)  This section shall not apply if the person is less than 19 years old, the child is at least 15 years old, and the conduct is consensual.

(b)  A person who violates subsection (a) of this section shall be:

(1)  For a first offense, imprisoned not less than one year two years and not more than 15 years or, and, in addition, may be fined not more than $5,000.00, or both.
(2)  For a second offense, imprisoned not less than two five years and not more than 30 years or a maximum term of life, and, in addition, may be fined not more than $10,000.00 $25,000.00, or both.

(3)  For a third or subsequent offense, imprisoned not less than three ten years and up to and including a maximum term of life or, and, in addition, may be fined not more than $25,000.00, or both.  

(c)(1)  Except as provided in subdivision (2) of this subsection, a sentence ordered pursuant to subdivision (b)(2) of this section shall include at least a five-year term of imprisonment and a sentence ordered pursuant to subdivision (b)(3) of this section shall include at least a ten-year term of imprisonment.  The five-year and ten-year terms of imprisonment required by this subdivision shall be served and may not be suspended, deferred, or served as a supervised sentence.  The defendant shall not be eligible for probation, parole, furlough, or any other type of early release until the expiration of the five-year or ten-year term of imprisonment.

(2)  The court may depart downwardly from the five-year and ten-year terms of imprisonment required by subdivisions (b)(2) and (3) of this section and impose a lesser term of incarceration if the court makes written findings on the record that the downward departure will serve the interests of justice and public safety.
(d)  A person convicted of violating subdivision (b)(2) or (3) of this section shall be sentenced under section 3271 of this title.
Sec. 9.  13 V.S.A. § 2828 is amended to read:

§ 2828.  USE OF ELECTRONIC COMMUNICATION TO LURE LURING A CHILD 
(a)  No person shall knowingly utilize an electronic communication to solicit, lure, or entice, or to attempt to solicit, lure, or entice, a child under the age of 16 or another person believed by the person to be a child under the age of 16, to engage in a sexual act as defined in section 3251 of this title or engage in lewd and lascivious conduct as defined in section 2602 of this title.  

(b)  This section applies to solicitation, luring, or enticement by any means, including in person, through written or telephonic correspondence or electronic communication.

(c)  This section shall not apply if the person is less than 19 years old, the child is at least 15 years old, and the conduct is consensual.

Sec. 10.  13 V.S.A. chapter 72 is amended to read:

CHAPTER 72.  SEXUAL ASSAULT

Subchapter 1.  Crimes; Trial

§ 3251.  DEFINITIONS

As used in this chapter: 

* * *

(4)  “Serious bodily injury” means bodily injury which creates a substantial risk of death or which causes substantial loss or impairment of the function of any bodily member or organ or substantial impairment of health, or substantial disfigurement shall have the same meaning as in subdivision 1021(2) of this title;

* * *

§ 3252.  SEXUAL ASSAULT

(a)  A No person who engages shall engage in a sexual act with another person and
(1)  Compels compel the other person to participate in a sexual act:

(A)(1)  Without without the consent of the other person; or

(B)(2)  By by threatening or coercing the other person; or

(C)(3)  By by placing the other person in fear that any person will suffer imminent bodily injury; or.

(2)  Has impaired (b)  No person shall engage in a sexual act with another person and impair substantially the ability of the other person to appraise or control conduct by administering or employing drugs or intoxicants without the knowledge or against the will of the other person; or.

(3)  The other person (c)  No person shall engage in a sexual act with a child who is under the age of 16, except: 

(1)  where the persons are married to each other and the sexual act is consensual; or
(2)  where the person is less than 19 years old, the child is at least 15 years old, and the sexual act is consensual.

(4)  The other person (d)  No person shall engage in a sexual act with a child who is under the age of 18 and is entrusted to the actor’s care by authority of law or is the actor’s child, grandchild, foster child, adopted child, or step-child; shall be imprisoned for not more than 20 years, or fined not more than $10,000.00, or both stepchild.

(b)(e)  A No person who engages shall engage in a sexual act with another person a child under the age of 16 and if:

(1)  the victim is entrusted to the actor’s care by authority of law or is the actor’s child, grandchild, foster child, adopted child, or step-child stepchild; or

(2)  the actor is at least 18 years of age, resides in the victim’s household, and serves in a parental role with respect to the victim; shall be imprisoned for not more than 35 years, or fined not more than $25,000.00, or both.

(f)(1)  A person who violates subsection (a), (b), (d), or (e) of this section shall be imprisoned not less than three years and for a maximum term of life, and, in addition, may be fined not more than $25,000.00.
(2)  A person who violates subsection (c) of this section shall be imprisoned for not more than 20 years, and, in addition, may be fined not more than $10,000.00.

(g)  A person convicted of violating subsection (a), (b), (d), or (e) of this section shall be sentenced under section 3271 of this title.

§ 3253.  AGGRAVATED SEXUAL ASSAULT

(a)  A person commits the crime of aggravated sexual assault if the person commits sexual assault under any one of the following circumstances:

(1)  At the time of the sexual assault, the actor causes serious bodily injury to the victim or to another.

(2)  The actor is joined or assisted by one or more persons in physically restraining, assaulting or sexually assaulting the victim.

(3)  The actor commits the sexual act under circumstances which constitute the crime of kidnapping.

(4)  The actor has previously been convicted in this state of sexual assault under subdivision 3252(a)(1) or (2) subsection 3252(a) or (b) of this title or aggravated sexual assault or has been convicted in any jurisdiction in the United States or territories of an offense which would constitute sexual assault under subdivision 3252(a)(1) or (2) subsection 3252(a) or (b) of this title or aggravated sexual assault if committed in this state.

(5)  At the time of the sexual assault, the actor is armed with a deadly weapon and uses or threatens to use the deadly weapon on the victim or on another.

(6)  At the time of the sexual assault, the actor threatens to cause imminent serious bodily injury to the victim or to another and the victim reasonably believes that the actor has the present ability to carry out the threat.

(7)  At the time of the sexual assault, the actor applies deadly force to the victim.

(8)  The victim is under the age of 10 13 and the actor is at least 18 years of age.

(9)  The victim is subjected by the actor to repeated nonconsensual sexual acts as part of the same occurrence or the victim is subjected to repeated nonconsensual sexual acts as part of the actor’s common scheme and plan.

(b)  A person who commits the crime of aggravated sexual assault shall be imprisoned up to and including not less than ten years and a maximum term of life or, and, in addition, may be fined not more than $50,000.00, or both.  No person who receives a minimum sentence under this section shall be eligible for early release or furlough until the expiration of the minimum sentence imposed.  

(c)(1)  Except as provided in subdivision (2) of this subsection, a sentence ordered pursuant to subsection (b) of this section shall include at least a ten‑year term of imprisonment.  The ten-year term of imprisonment required by this subdivision shall be served and may not be suspended, deferred, or served as a supervised sentence.  The defendant shall not be eligible for probation, parole, furlough, or any other type of early release until the expiration of the five-year or ten-year term of imprisonment.

(2)  The court may depart downwardly from the ten-year term of imprisonment required by subsection (b) of this section and impose a lesser term of incarceration if the court makes written findings on the record that the downward departure will serve the interests of justice and public safety, provided that in no event may the court impose a term of incarceration of less than five years. 
(d)  A person convicted of violating this section shall be sentenced under section 3271 of this title.
* * *

Subchapter 2.  Sentencing, Treatment, and Supervision

§ 3271.  INDETERMINATE LIFE SENTENCE
(a)  A person who commits one of the following offenses shall be sentenced under this section: 

(1)  Lewd and lascivious conduct with a child, second or subsequent offense, in violation of subdivision 2602(b)(2) of this title.

(2)  Sexual assault in violation of subsection 3252(a), (b), (d), or (e) of this title.

(3)  Aggravated sexual assault in violation of section 3253 of this title.

(b)  If a person is sentenced under this section, the person’s maximum sentence shall be imprisonment for life. 

(c)  If a person sentenced under this section receives a sentence that is wholly or partially suspended, sex offender conditions and treatment shall be a condition of the person’s probation agreement. 

(d)  If a person sentenced under this section receives a sentence for an unsuspended term of incarceration, the person shall not be released until the person successfully completes all sex offender treatment and programming required by the department of corrections, unless the department determines that the person poses a sufficiently low risk of reoffense to protect the community or that a program can be implemented which adequately supervises the person and addresses any risk the person may pose to the community. 

Sec. 11.  28 V.S.A. § 204 is amended to read:

§ 204.  SUBMISSION OF WRITTEN REPORT; PROTECTION OF RECORDS

* * *

(c)  The report ordered by the court under this section or section 204a of this title shall be made not less than one week nor more than three weeks from the date of the order. This three week limit may be extended by order of the court.

* * *

(e)  The presentence report ordered by the court under this section or section 204a of this title shall include the comments or written statement of the victim, or the victim’s guardian or next of kin if the victim is incompetent or deceased, whenever the victim or the victim’s guardian or next of kin choose to submit comments or a written statement.

(f)  If the offense charged is aggravated sexual assault, sexual assault, lewd and lascivious behavior, lewd or lascivious behavior with a child, or sexual exploitation of children, the report shall address the issue of the availability of appropriate treatment programs within correctional facilities and on an outpatient basis in the community, including recommendation as to the defendant’s eligibility for such treatment programs and shall include a statement of the relevant policies of the department of corrections regarding parole recommendations for the offense of which the offender was convicted. 

Sec. 12.  28 V.S.A. § 204a is added to read: 

§ 204a.  SEXUAL OFFENDERS; PRE-SENTENCE INVESTIGATIONS; RISK ASSESSMENTS; PSYCHOSEXUAL EVALUATIONS

(a)  The department of corrections shall conduct a presentence investigation for all persons convicted of: 

(1)  lewd and lascivious conduct in violation of section 2601 of this title;

(2)  lewd and lascivious conduct with a child in violation of section 2602 of this title;

(3)  sexual assault in violation of section 3252 of this title; 

(4)  aggravated sexual assault in violation of section 3253 of this title; or

(5)  an offense involving sexual exploitation of children in violation of chapter 64 of this title.

(b)  A presentence investigation required by this section:

(1)  shall include an assessment of the offender’s risk of reoffense and a determination of whether the person is a high risk offender; 

(2)  shall include a psychosexual evaluation if so ordered by the court; and

(3)  shall be completed before the defendant is sentenced.  Upon completion, the department shall submit copies to the court, the state’s attorney, and the defendant’s attorney.

(c)(1)  The department of corrections shall prepare a recommendation for programming and treatment for all persons for whom a presentence investigation is required under subsection (a) of this section.  The department shall consider the information contained in the presentence investigation when recommending the programming and treatment appropriate for the offender. 

(2)  The recommendation required by this subdivision shall address the issue of the availability of appropriate treatment programs within correctional facilities and on an outpatient basis in the community, including recommendation as to the defendant’s eligibility for such treatment programs, and shall include a statement of the relevant policies of the department of corrections regarding parole recommendations for the offense of which the offender was convicted.

(3)(A)  The court may order the department to provide a report including: 

(i)  the minimum and maximum sentences necessary to permit admission of the offender to any of the available treatment programs; and

(ii)  the results of a pre-assessment of the offender.

(B)  A pre-assessment under this subdivision shall consist of:

(i)  an interview with the defendant;

(ii)  an assessment of the offender’s risk level;

(iii)  completion of testing and any other steps necessary to make an appropriate programming decision for the defendant;

(iv)  identification of the treatment program within a correctional facility to which the offender will be referred based on the information available at the time of sentencing, provided the defendant agrees to treatment and is sentenced to a term which permits participation in the program. 

(C)(i)  Except as provided in subdivision (ii) of this subdivision (C), the department shall provide a report to the court under this subdivision within 60 days after it is ordered.

(ii)  If the department requires a psychosexual evaluation in order to determine whether the offender will be admitted into any of the available treatment programs, the department shall complete the evaluation and provide it to the court along with its report within 90 days after the report is ordered. 

(d)  The requirement that a presentence investigation be performed pursuant to subsection (a) of this section:

(1)  may be waived if the court finds that a report is not necessary for purposes of sentencing; and

(2)  shall not be interpreted to prohibit the performance of a presentence investigation, psychosexual evaluation, or risk assessment at any other time during the proceeding, including prior to the entry of a plea agreement or prior to sentencing for a violation of probation. 

(e)  Nothing in this section shall be construed to infringe in any manner upon the department’s authority to make decisions about programming for defendants or to create a right on the part of the offender to receive treatment in a particular program.  

* * * Treatment * * *
Sec. 13.  REPORT

On or before January 15, 2007, the department of corrections shall report to the corrections oversight committee:

(1)  the total current resources and expenditures allocated for providing sex offender programming and treatment to incarcerated offenders; 

(2)  the resources and expenditures necessary to provide sex offender programming and treatment to all incarcerated offenders who are amenable to treatment; and

(3)  any significant programmatic changes, including but not limited to elimination of a program.  
* * * Community Reintegration * * *
Sec. 14.  13 V.S.A. § 3272 is added to read:
§ 3272.  COMMUNITY REENTRY; PRERELEASE PLANNING
(a)  Consistent with section 721 of Title 28, the department of corrections shall jointly establish with the community of planned residence a community reentry support team for all offenders designated as high risk under section 5411b of this title.  The department, the reentry support team, and the offender shall jointly begin developing a release plan for each offender subject to this subsection beginning at least 12 months prior to the offender’s release.  The department shall designate a person to oversee the creation of prerelease plans developed under this section and to review completed plans.  

(b)  A release plan developed under this section shall be individually tailored for each offender, shall describe in detail the community reentry programming planned for the offender, and shall include provisions addressing:

(1)  the appropriate residence for the offender;

(2)  postrelease treatment; 

(3)  the community support and accountability network available to the offender; and

(4)  potential employment for the offender, including job and skills training.

(c)  A release plan developed under this section shall include a plan for victim safety developed jointly by the department and any known victim desiring to participate.  A plan developed pursuant to this subsection shall include victim wraparound services when practicable and desired by the victim.

(d)  Notwithstanding the provisions of chapter 25 of Title 3, the department shall develop an internal directive to implement the provisions of this section.  

(e)  This section shall not be construed to affect in any way the department’s duty to develop and implement plans for offenders to return to the community under subsection 1(b) of Title 28.  

Sec. 15.  REPORT

On or before January 15, 2007, the department of corrections shall provide to the house and senate committees on judiciary and on institutions a plan for expansion of the individualized offender reentry program required by Sec. 14 of this act to encompass all sex offenders.  The plan required by this section shall include:

(1)  a recommendation for which offenders should qualify for the expanded program;

(2)  an itemization of any new resources needed to implement the expanded program; and

(3)  a goal of implementing the expanded program by July 1, 2007.
* * * Vermont Sentencing Commission * * *

Sec. 16.  13 V.S.A. chapter 169 is added to read:

Chapter 169.  VERMONT SENTENCING COMMISSION

§ 5451.  CREATION OF COMMISSION

(a)  The Vermont sentencing commission is established for the purpose of overseeing criminal sentencing practices in the state, reducing geographical disparities in sentencing, and making recommendations regarding criminal sentencing to the general assembly. 

(b)  The committee shall consist of the following members:

(1)  the chief justice of the Vermont supreme court or designee;

(2)  the administrative judge or designee, provided that the designee is a sitting or retired Vermont judge;

(3)  a district or superior court judge with substantial criminal law experience appointed by the administrative judge;

(4)  the chair of the senate committee on judiciary;

(5)  the chair of the house committee on judiciary;

(6)  the attorney general or designee; 

(7)  the defender general or designee;

(8)  the executive director of the department of state’s attorneys and sheriffs or designee;

(9)  the appellate defender;

(10)  a state’s attorney appointed by the executive director of the department of state’s attorneys and sheriffs;

(11)  a staff public defender with experience in juvenile defense matters appointed by the defender general;

(12)  an attorney with substantial criminal law experience appointed by the Vermont bar association; 

(13)  the commissioner of corrections or designee; 

(14)  the commissioner of public safety or designee; 

(15)  the executive director of the Vermont center for crime victim services or designee; 

(16)  the executive director of the Vermont center for justice research; and

(17)  one member of the public appointed by the governor.
(c)  The chief justice shall appoint a chair and vice chair of the commission.   Legislative members of the commission shall serve only while in office.  A substitute shall be appointed for a legislator who no longer serves in such capacity.  All other members of the commission shall serve on the committee for renewable two-year terms for as long as the member continues to hold the position which made the member eligible for appointment to or membership on the committee.  Vacancies shall be appointed in the same manner as original appointments.

(d)  The commission shall meet at least quarterly and at any additional times at the call of the chair.  The commission shall take minutes of its meetings and may hold public hearings.  Ten members of the commission shall constitute a quorum. 

(e)  The commission shall have the assistance and cooperation of the judiciary, the department of public safety, the department of corrections, the department for children and families, the department of state’s attorneys and sheriffs, the office of defender general, the Vermont center for crime victim services, and all other state and local agencies and departments.  

(f)  Legislative members of the commission shall be entitled to per diem compensation and reimbursement for expenses in accordance with section 406 of Title 2.  Members of the commission who are not otherwise compensated by their employer shall be entitled to per diem compensation and reimbursement for expenses in the same manner as board members are compensated under section 1010 of Title 32.

§ 5452.  DUTIES

(a)  In addition to the general responsibilities set forth in section 5451 of this title, the commission shall:

(1)  Report on historical and existing sentencing practices in Vermont, including the frequency and duration of incarcerative and nonincarcerative sentences for particular offenses.

(2)  Report on geographical sentencing disparities which result in a defendant’s sentence for an offense varying substantially on the basis of the county in which it is committed. 

(3)  Propose a system of statewide discretionary sentencing ranges which take into account historical and existing sentencing practices and establish rational and consistent statewide sentencing standards.  

(4)  Review alternatives to the traditional prosecutorial model and make recommendations for alternative sentencing methods to the general assembly.

(5)  Review practices involving probation, parole, early or conditional release, pre-approved furlough, supervised community sentence, graduated sanctions, and the awarding of sentencing credits, and make recommendations concerning such practices to the department of corrections and the general assembly.

(6)  Review developments in criminal law, including statutory modifications and judicial decisions, and make recommendations to the general assembly when the commission determines that legislative changes are advisable. 

(7)  Review proposed legislation and make recommendations concerning the proposals to the general assembly.

(8)  Consider any other issue the commission finds relevant to criminal sentencing and the criminal justice system. 

(b)  The commission shall report its activities and recommendations, including any proposals for legislative action, to the general assembly and the governor no later than December 1, 2007, and no later than December 1 of each year thereafter. 
* * * Nonviolent Offenders * * *

Global Positioning System

Sec. 17.  Sec. 23 of No. 63 of the Acts of 2005 is amended to read:

Sec. 23.  ELECTRONIC MONITORING
(a)  The department of corrections is authorized to implement a pilot program using a global positioning system (“GPS”) or other similar technology within the community pursuant to the terms of the plan submitted by the department to the house committees on appropriations and institutions in January 2005 (the “pilot program”); provided that the pilot program may only involve: 

(1)  20 100 offenders at any one time.

(2)  Offenders convicted of D.U.I. pursuant to Title 23 and nonviolent offenders who might otherwise be incarcerated for violating the conditions of their release.

(b)  When the department of corrections determines that an offender shall be subject to electronic monitoring under this subsection, the department shall provide notice of its determination to the victim of the offense, if the victim has filed a request for notification with the department.
(c)  On or before January 15, 2006, 2007, the commissioner of corrections shall report to the house and senate committees on appropriations and on judiciary regarding the department’s progress in implementing the pilot program.

* * * Term Probation for Nonviolent Felons * * *

Sec. 18.  28 V.S.A. § 205 is amended to read:

§ 205.  PROBATION

(a)(1)  After passing sentence, a court may suspend all or part of the sentence and place the person so sentenced in the care and custody of the commissioner upon such conditions and for such time as it may prescribe in accordance with law or until further order of court. 

(2)  The term of probation for misdemeanors shall be for a specific term not to exceed two years unless the court, in its sole discretion, specifically finds that the interests of justice require a longer or an indefinite period of probation. 

(3)(A)  The term of probation for nonviolent felonies shall not exceed the statutory maximum term of imprisonment for the offense unless the court, in its sole discretion, specifically finds that the interests of justice require a longer or an indefinite period of probation. 

(B)  As used in this subdivision, “nonviolent felonies” means an offense which is not:

(i)  a listed crime as defined in subdivision 5301(7) of Title 13; or 

(ii)  an offense involving sexual exploitation of children in violation of chapter 6 of Title 13. 

(4)  Nothing in this subsection shall prevent the court from terminating the period of probation and discharging a person pursuant to section 251 of this title. 

(5)  The probation officer of a person on probation for a specific term shall review the person’s case file during probation and, not less than 45 days prior to the expiration of the probation term, may file a petition with the court requesting the court to extend the period of probation for a specific term not to exceed one year in order to provide the person the opportunity to complete programming consistent with special conditions of probation.  A hearing on the petition for an extension of probation under this subsection shall comply with the procedures set forth in Rule 32.1 of the Vermont Rules of Criminal Procedure.

* * *

* * * Early Assignment of Counsel

for Indigent Nonviolent Defendants * * *
Sec. 19.  INDIGENT DEFENDANTS; NONVIOLENT OFFENSES; EARLY ASSIGNMENT OF COUNSEL; REPORT

On or before January 15, 2007, designees from the defender general, the department of state’s attorneys and sheriffs, the court administrator’s office, and the Vermont bar association shall report to the senate and house committees on judiciary on the most effective ways to provide counsel before arraignment to nonviolent, indigent defendants who have a substance abuse problem.

* * * Sex Offender Registry 

Violation of Registry Requirements (S.184) * * *

Sec. 20.  Rule 3 of the Vermont Rules of Criminal Procedure is amended to read:

Rule 3.  Arrest Without A Warrant; Citation to Appear

* * *

(c)  Nonwitnessed Misdemeanor Offenses.  If an officer has probable cause to believe a person has committed or is committing a misdemeanor outside the presence of the officer, the officer may issue a citation to appear before a judicial officer in lieu of arrest.  The officer may arrest the person without a warrant if the officer has probable cause to believe: 

* * *

(17)  The person is a sex offender who has failed to comply with the provisions of subchapter 3 of chapter 167 of Title 13 (sex offender registration and notification). 

Sec. 21.  13 V.S.A. § 5408 is amended to read:

§ 5408.  RECORD OF ADDRESSES; ARREST WARRANT

(a)  The department shall maintain a record of the addresses of all sex offenders.  The record shall be updated at least every three months. At any time, if the department is unable to verify the whereabouts and address of a sex offender subject to this subchapter, it shall immediately notify the local law enforcement agency in writing that the sex offender’s whereabouts are unknown.  The department shall also send a copy of the notification to the state’s attorney of the county in which the sex offender’s most recent address is located.
(b)  A sex offender’s failure to report a change of address as required by this subchapter shall be grounds to issue a warrant for the arrest of the sex offender and the provisions of Rule 3 of the Vermont Rules of Criminal Procedure shall not apply to such an arrest. 

Sec. 22.  13 V.S.A. § 5409 is amended to read:

§ 5409.  PENALTIES

(a)  A Except as provided in subsection (b) of this section, a sex offender who knowingly fails to comply with any provision of this subchapter shall:

(1)  Be imprisoned for not more than two years or fined not more than $1,000.00, or both.  A sentence imposed under this subdivision shall run consecutively to any sentence being served by the sex offender at the time of sentencing.

(2)  For the second or subsequent offense, be imprisoned not more than three years or fined not more than $5,000.00, or both.  A sentence imposed under this subdivision shall run consecutively to any sentence being served by the sex offender at the time of sentencing. 

(b)  A sex offender who knowingly fails to comply with any provision of this subchapter for a period of more than five consecutive days shall be imprisoned not more than five years or fined not more than $5,000.00, or both.  A sentence imposed under this subsection shall run consecutively to any sentence being served by the sex offender at the time of sentencing. 

* * * Addresses * * *

Sec. 23.  13 V.S.A. § 5411(c)(3) is added to read:

(3)(A)  The department, the department of corrections, and any authorized local law enforcement agency may, at the discretion of an authorized law enforcement officer, release the current address of an offender listed in subdivision (1) of this subsection if the requestor can articulate a concern regarding the requestor’s personal safety or the safety of another, and the requirements of subsection (d) of this section have been satisfied.  

(B)  For purposes of this subdivision, “authorized law enforcement officer” means a sheriff, a chief of police, the commissioner of public safety, the state’s attorney of Essex County, or a designee.  The designee shall be a certified law enforcement officer whose authority is granted or given by the sheriff, chief of police, or commissioner of public safety, the state’s attorney of Essex County either through explicit order or department policy.
* * * Kidnapping with Intent to Commit Sexual Assault; 

Registration of Offenders Under Age 18 (S.202) * * *

Sec. 24.  13 V.S.A. § 5401(10) is amended to read:

(10)  “Sex offender” means:

(A)  A person who is convicted in any jurisdiction of the United States, including a state, territory, commonwealth, the District of Columbia, or military, federal, or tribal court of any of the following offenses:

* * *

(v)  second or subsequent conviction for voyeurism as defined in 13 V.S.A. § 2638(b) or (c); and
(vi)  kidnapping with intent to commit sexual assault as defined in 13 V.S.A. § 2405(a)(1)(D); and 

(vi)(vii)  an attempt to commit any offense listed in this subdivision.
(B)  A person who is convicted of any of the following offenses against a victim who is a minor, except that, for purposes of this subdivision, conduct which is criminal only because of the age of the victim shall not be considered an offense for purposes of the registry if the perpetrator is under the age of 18 and the victim is at least 12 years old:

(i)  any offense listed in subdivision (A) of this subdivision (10);

* * *

* * * High Risk Offender Duty to Report * * *

Sec. 25.  13 V.S.A. § 5407(a)(3) is amended to read:

(3)  within three days after any change of address, or if a person is designated as a high-risk sex offender pursuant to section 5411b of this title, that person shall report to the department within 36 hours;

* * * Community Notification Expansion * * *

Sec. 26.  13 V.S.A. § 5411 is amended to read:

§ 5411.  NOTIFICATION TO LOCAL LAW ENFORCEMENT ANDLOCAL COMMUNITY

* * *

(c)(1)  Except as provided for in subsection (e) of this section, upon request of a member of the public about a specific person, the department, the department of corrections, and any authorized local law enforcement agency shall release registry information on the following registrants: sex offenders whose information is required to be posted on the internet in accordance with section 5411a of this title.
(A)  Sex offenders who have been convicted of section 3253 of this title (aggravated sexual assault), subdivision 2405(a)(1)(D) of this title if a registrable offense (kidnapping and sexual assault of a child), or 33 V.S.A. § 6913(d)(sexual activity with a vulnerable adult).

(B)  Sex offenders who have at least one prior conviction for an offense described in subdivision 5401(10) of this subchapter or a comparable offense in another jurisdiction.

(C)  Sex offenders who have failed to comply with sex offender registration requirements and for whose arrest there is an outstanding warrant for such noncompliance.

(D)  Sex offenders who have been designated as sexual predators pursuant to section 5405 of this title.

(E)  Sex offenders who have been designated by the department of corrections, pursuant to section 5411b of this title, as high risk.

(2)  The department, the department of corrections, and any authorized local law enforcement agency shall release the following registry information to a requestor in accordance with subdivision (1) of this subsection:

(A)  the offender’s known aliases;

(B)  the offender’s date of birth;

(C)  a general physical description of the offender;

(D)  the offender’s town of residence;

(E)  the date and nature of the offender’s conviction;

(F)  if the offender is under the supervision of the department of corrections, the name and telephone number of the local department of corrections office in charge of monitoring the offender;

(G)  whether the offender complied with treatment recommended by the department of corrections;

(H)  whether there is an outstanding warrant for the offender’s arrest; and

(I)  the reason for which the offender information is accessible under subdivision (1) of this subsection.

* * *

(f)  Registry information shall not be released under this section unless it is released pursuant to written protocols governing the manner and circumstances of the release developed by the department, the department of corrections, or an authorized law enforcement agency.  The protocols shall include consultation between the department or agency releasing the information and the department of corrections’ staff member responsible for supervising the offender.
Sec. 27.  13 V.S.A. § 5411c is added to read:

§ 5411c.  Active community notification by the  department of public safety, the department of corrections, and local law enforcement
(a)  Notwithstanding other provisions to the contrary, the department, the department of corrections, and any authorized local law enforcement agency are authorized to notify members of the public at their discretion about any sex offender whose information is required to be posted on the internet in accordance with section 5411a of this title. 

(b)  The department, the department of corrections, and any authorized local law enforcement agency are authorized to notify members of the public at their discretion about a sex offender whose information is not required to be posted on the internet in accordance with section 5411a of this title only under circumstances which constitute a compelling risk to public safety and only after consultation with the Vermont crime information center and the department of corrections.

(c)  Registry information shall not be released under this section unless it is released pursuant to written protocols governing the manner and circumstances of the release developed by the department, the department of corrections, or an authorized law enforcement agency.  The protocols shall include consultation between the department or agency releasing the information and the department of corrections’ staff member responsible for supervising the offender.  

(d)  Active community notification regarding registered sex offenders who may pose a danger to members of the community is an important public safety tool which the general assembly intends for authorized agencies to use at their discretion in accordance with this subchapter.

Sec. 28.  13 V.S.A. § 5412 is amended to read:

§ 5412.  Active community notification by the department of public safety, the department of corrections, and local law enforcement; immunity

(a)  The department, the department of corrections, any authorized local law enforcement agency, and their employees shall be immune from liability in carrying out the provisions under this subchapter except in instances of gross negligence or willful misconduct, provided that the agencies complied with the rules adopted pursuant to this subchapter.

(b)  The department, the department of corrections, and any authorized local law enforcement agency are authorized to notify members of the public who are likely to encounter a sex offender who poses a danger under circumstances that are not enumerated in this subchapter.

(c)  Notification of the community beyond those persons likely to encounter a sex offender shall be authorized only under circumstances which constitute a compelling risk to public safety and only after consultation with the Vermont crime information center and the department of corrections.

(d)  Active community notification regarding registered sex offenders who may pose a danger to members of the community is an important public safety tool which the general assembly intends for authorized agencies to use at their discretion in accordance with this subchapter.
* * * Internet Registry; Expansion and Repeat Offenders; 

Removal of Log-In Requirement * * *

Sec. 29.  13 V.S.A. § 5411a is amended to read:

§ 5411a.  ELECTRONIC POSTING OF THE SEX OFFENDER REGISTRY

(a)  Notwithstanding sections 2056a–2056e of Title 20, the department shall electronically post information on the internet in accordance with subsection (b) of this section regarding the following sex offenders, upon their release from confinement:

(1)  Sex offenders who have been convicted of a violation of section 3253 of this title (aggravated sexual assault), section 2602 of this title (lewd or lascivious conduct with child) if the offender has been designated as high risk by the department of corrections pursuant to section 5411b of this title, or subdivision 2405(a)(1)(D) of this title if a registrable offense (kidnapping and sexual assault of a child). 

(2)  Sex offenders who are convicted of a violation of section 3252 (sexual assault) or 2602 (lewd or lascivious conduct with child) of this title, and who have a prior conviction of a violation of section 3252 (sexual assault) or 2602 (lewd or lascivious conduct with child) of this title. Comparable offenses in another jurisdiction shall be included in this subsection who have at least one prior conviction for an offense described in subdivision 5401(10) of this subchapter.

(3)  Sex offenders who have failed to comply with sex offender registration requirements and for whose arrest there is an outstanding warrant for such noncompliance.  Information on offenders shall remain on the internet only while the warrant is outstanding.

(4)  Sex offenders who have been designated as sexual predators pursuant to section 5405 of this title.

(5)  Sex offenders who have not complied with sex offender treatment recommended by the department of corrections or who are ineligible for sex offender treatment.  The department of corrections shall establish rules for the administration of this subdivision and shall specify what circumstances constitute noncompliance with treatment and criteria for ineligibility to participate in treatment.  Offenders subject to this provision shall have the right to appeal the department of corrections’ determination in superior court in accordance with Rule 75 of the Vermont Rules of Civil Procedure.  This subdivision shall apply prospectively and shall not apply to those sex offenders who did not comply with treatment or were ineligible for treatment prior to March 1, 2005.

(6)  Sex offenders who have been designated by the department of corrections, pursuant to section 5411b of this title, as high-risk.

(b)  The department shall electronically post the following information on sex offenders designated in subsection (a) of this section:

(1)  the offender’s name and any known aliases;

(2)  the offender’s date of birth;

(3)  a general physical description of the offender;

(4)  a digital photograph of the offender;

(5)  the offender’s town of residence;

(6)  the date and nature of the offender’s conviction;

(7)  if the offender is under the supervision of the department of corrections, the name and telephone number of the local department of corrections office in charge of monitoring the sex offender;

(8)  whether the offender complied with treatment recommended by the department of corrections;

(9)  a statement that there is an outstanding warrant for the offender’s arrest, if applicable; and

(10)  the reason for which the offender information is accessible under this section.

(c)  The department shall have the authority to take necessary steps to obtain digital photographs of offenders whose information is required to be posted on the internet and to update photographs as necessary.  An offender who is requested by the department to report to the department or a local law enforcement agency for the purpose of being photographed for the internet shall comply with the request within 30 days.

(d)  An offender’s street address shall not be posted electronically.  The identity of a victim of an offense that requires registration shall not be released.

(e)  Information regarding a sex offender shall not be posted electronically if the conduct that is the basis for the offense is criminal only because of the age of the victim and the perpetrator is within 38 months of age of the victim.

(f)  Information regarding a sex offender shall not be posted electronically prior to the offender reaching the age of 18, but such information shall be otherwise available pursuant to section 5411 of this title.

(g)  Information on sex offenders shall be posted on the internet for the duration of time for which they are subject to notification requirements under section 5401 et seq. of this title.

(h)  Posting of the information shall include the following language:  “This information is made available for the purpose of complying with 13 V.S.A. § 5401 et seq., which requires the Department of Public Safety to establish and maintain a registry of persons who are required to register as sex offenders and to post electronically information on sex offenders.  The registry is based on the legislature’s decision to facilitate access to publicly available information about persons convicted of sexual offenses.  EXCEPT FOR OFFENDERS SPECIFICALLY DESIGNATED ON THIS SITE AS HIGH-RISK, THE DEPARTMENT OF PUBLIC SAFETY HAS NOT CONSIDERED OR ASSESSED THE SPECIFIC RISK OF REOFFENSE WITH REGARD TO ANY INDIVIDUAL PRIOR TO HIS OR HER INCLUSION WITHIN THIS REGISTRY AND HAS MADE NO DETERMINATION THAT ANY INDIVIDUAL INCLUDED IN THE REGISTRY IS CURRENTLY DANGEROUS. THE MAIN PURPOSE OF PROVIDING THIS DATA ON THE INTERNET IS TO MAKE INFORMATION MORE EASILY AVAILABLE AND ACCESSIBLE, NOT TO WARN ABOUT ANY SPECIFIC INDIVIDUAL.  If you have questions or concerns about a person who is not listed on this site or you have questions about sex offender information listed on this site, please contact the Department of Public Safety or your local law enforcement agency. Please be aware that many nonoffenders share a name with a registered sex offender.  IF YOU HAVE QUESTIONS OR CONCERNS ABOUT A PERSON WHO IS NOT LISTED ON THIS SITE OR YOU HAVE QUESTIONS ABOUT SEX OFFENDER INFORMATION LISTED ON THIS SITE, PLEASE CONTACT THE DEPARTMENT OF PUBLIC SAFETY OR YOUR LOCAL LAW ENFORCEMENT AGENCY.  PLEASE BE AWARE THAT MANY NONOFFENDERS SHARE A NAME WITH A REGISTERED SEX OFFENDER.  Any person who uses information in this registry to injure, harass, or commit a criminal offense against any person included in the registry or any other person is subject to criminal prosecution.”

(i)  The department shall post electronically general information about the sex offender registry and how the public may access registry information.  Electronically posted information regarding sex offenders listed in subsection (a) of this section shall be organized and available to search by the sex offender’s name and the sex offender’s county of residence.

(j)  Any member of the public who seeks to access information on specific sex offenders on the sex offender website shall register on the website. Registration information about site users shall not be public. The website shall require the person’s name and address and shall require the person to acknowledge that he or she has read the following disclaimer:  “THE IDENTIFYING INFORMATION REGARDING A REGISTERED USER OF THIS SITE IS MAINTAINED PURSUANT TO LAW AND IS CONFIDENTIAL AND NOT SUBJECT TO PUBLIC DISCLOSURE. THE INFORMATION IS COLLECTED TO IDENTIFY A PATTERN OR PRACTICE OF MISUSE OF SEX OFFENDER REGISTRATION INFORMATION SUCH AS THE COMMISSION OF A CRIME AGAINST A REGISTERED SEX OFFENDER OR ANY ATTEMPT TO PORTRAY FALSELY AN INDIVIDUAL AS A SEX OFFENDER. USING AND SHARING SEX OFFENDER INFORMATION RESPONSIBLY TO ENSURE THE SAFETY OF YOURSELF, YOUR FAMILY, AND YOUR COMMUNITY IS NOT A PATTERN OR PRACTICE OF MISUSE.”

(k)  The department shall adopt rules for the administration of this section and shall expedite the process for the adoption of such rules.  The department shall not implement this section prior to the adoption of such rules.

(l)(k)  If a sex offender’s information is required to be posted electronically pursuant to subdivision (a)(2) of this section, the department shall list the offender’s convictions for any crime listed in subdivision 5401(10) of this title, regardless of the date of the conviction or whether the offender was required to register as a sex offender based upon that conviction.

* * * Approval of Residence * * *

Sec. 30.  28 V.S.A. § 710 is added to read:

§ 710.  APPROVAL OF RESIDENCE

(a)  Before approving a residence for a sex offender who is being released from confinement or whom the court has released on a probationary sentence or an alternative sentence under community supervision by the department, the commissioner or the commissioner’s designee shall give careful consideration to the proximity of the residence to any risk group associated with the offender. 

(b)  For purposes of this section, “sex offender” shall have the same meaning as in subdivision 5401(10)(B) of Title 13. 

* * * Removal from Sex Offender Registry * * *

Sec. 31.  13 V.S.A. § 5411(e) is amended to read:
(e)  After 10 years have elapsed from the completion of the sentence, a person required to register as a sex offender for life pursuant to section 5407 of this title may petition the district court for a termination of community notification, including the internet.  The state shall make a reasonable attempt to notify the victim of the proceeding, and consider victim testimony regarding the petition.  If the registrant was convicted of a crime which requires lifetime registration, there shall be a rebuttable presumption that the person is a high-risk sex offender. Should the registrant present evidence that he or she is not a high-risk offender, the state shall have the burden of proof to establish by a preponderance of the evidence that the person remains a high risk to reoffend.  The court shall consider whether the offender has successfully completed sex offender treatment.  The court may require the offender to submit to a psychosexual evaluation.  If the court finds that there is a high risk of reoffense, notification shall continue.  The Vermont Rules of Civil Procedure shall apply to these proceedings.  A lifetime registrant may petition the court to be removed from the registry community notification requirements once every 60 months.  The presumption under this section that a lifetime registrant is a high-risk offender shall not automatically subject the offender to increased public access to his or her status as a sex offender and related information under subdivision (c)(1)(E) of this section or section 5411a of this title.
Sec. 32.  EFFECTIVE DATE

This act shall take effect on passage.
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Committee on the part of the House
Thereupon, the question, Shall the Senate accept and adopt the report of the Committee of Conference?, was decided in the affirmative on a roll call, Yeas 26, Nays 0.

Senator Collins having demanded the yeas and nays, they were taken and are as follows:

Roll Call

Those Senators who voted in the affirmative were: Campbell, Collins, Condos, Coppenrath, Cummings, Doyle, Dunne, Gander, Giard, Illuzzi, Kitchel, Kittell, Lyons, MacDonald, Maynard, Mazza, Miller, Mullin, Scott, Sears, Shepard, Snelling, Starr, Welch, White, Wilton.

Those Senators who voted in the negative were: None.
Those Senators absent and not voting were: Ayer, Bartlett, Flanagan, Leddy.
Thereupon, on motion of Senator Welch, the rules were suspended and the bill was ordered messaged to the House forthwith.

Rules Suspended; Report of Committee of Conference Accepted and Adopted on the Part of the Senate; Bill Messaged

H. 880.
Pending entry on the Calendar for notice, on motion of Senator Mazza, the rules were suspended and the report of the Committee of Conference on House bill entitled:

An act relating to education finance simplification.

Was taken up for immediate consideration.

Senator Cummings, for the Committee of Conference, submitted the following report:

To the Senate and House of Representatives:
The Committee of Conference to which were referred the disagreeing votes of the two Houses upon House bill entitled:

H. 880.  An act relating to education finance simplification.

Respectfully reports that it has met and considered the same and recommends that 

1.  the Senate recede from its First and Eleventh proposals of amendment 

2.  the House accede to the Senate’s Second through Fifth proposals of amendment

3. the House accede to the Senate’s Sixth, Seventh, Eighth and Ninth proposals of amendment

4. the House accede to the Senate’s Tenth  proposal of amendment

5.  the House accede to the Senate’s Twelfth proposal of amendment

6.  the House accede to the Senate’s Thirteenth and Fourteenth proposals of amendment

7.  the House accede to the Senate’s Fifteenth proposal of amendment; and

8.  that the bill be further amended as follows:


First:  In Sec. 9, by striking out the figure “$6,000.00” and inserting in  lieu thereof the figure $10,000.00 

and in Sec. 17, by striking out subsection (2) and inserting a new subsection (2) to read as follows:


(2)  The provisions of Sec. 9 relating to a homestead declaration in another state shall apply to claims filed in 2007 and after; and the provisions of Sec. 9 related to a $10,000.00 cap on property tax adjustment shall apply to claims filed in 2007 and 2008 and shall sunset January 1, 2009.


Second:  In Sec. 14, in subsection (d), by striking out the following: “Sec. 13 of this act ( ” and inserting in lieu thereof the following: “In Sec. 13 of this act, the provisions related to the” and by deleting the parenthesis after the word “payments”; and


In Sec. 17, by striking out subsection (4) and inserting in lieu thereof a new subsection (4) to read as follows:


(4)  In Sec. 13 of this act, the household income amendments, other than the $6500 limit on the exclusion for flexible family funding and difficulty of care, shall apply to claims filed in 2007 and after.

Third:  By adding a new section to be numbered Sec. 22 to read as follows:

Sec. 22.  ADVISORY WORKING GROUP



There is established an Education Finance Advisory Working Group, to advise the Department of Taxes and town officials on issues related to implementation of this act.  The Working Group may include an appointee from each of the following: the Commissioner of Taxes, Vermont League of Cities and Towns, Vermont Clerks and Treasurers Association, Vermont Association of Realtors, Vermont Tax Preparers Association, Vermont Society of CPAs; and one individual familiar with the NEMRC system, appointed by the commissioner of taxes; and one individual to be appointed by the Speaker of the House and one individual to be appointed by the Senate Committee on Committees.  The Working Group shall be chaired by the Commissioner of Taxes and shall convene at his request, and shall provide assistance in implementation of this act, including planning for public education.  Public education shall include sufficient notice of the following:

(1)  Beginning in 2007, property tax adjustment amounts will no longer be paid in cash, but will instead be issued as credits against upcoming property taxes;

(2)  Income tax amounts due on an income tax return must be paid by the taxpayer, and may not be netted by the taxpayer against the property tax adjustment claimed;

(3)  Taxpayers who are eligible for a 2006 prebate, and who are planning to wait until January 2007 to claim the amount as part of their 2007 rebate, should be encouraged to file for their 2006 prebate this year, which will still be paid in cash and can be used against 2006 property tax installments;

(4)  In the sale of a homestead, the method for pro-rating unadjusted property taxes and otherwise accounting for property tax adjustments between the buyer and seller; and


(5)  Such other information as the Tax Commissioner identifies as necessary for public education to simplify transition to the new system.  The Tax Commissioner shall report to the general assembly by January 15, 2007, any recommended technical changes or other amendments to the education property tax adjustment laws. Members shall serve from the date of appointment through January 15, 2007.  A member who is a member of the legislature shall be entitled to compensation for services and reimbursement for expenses as provided in section 406 of Title 2.
Fourth:  In Sec. 24, in subsection (a)(6), by striking out the words “enacted in the 2006 legislative session”; 

and by relettering subsection (b) as subsection “(c)”, and inserting new subsection (b) to read as follows:

(b)  The joint fiscal office and legislative council shall also examine (1) whether, within the structure of education property taxation, the property tax adjustment is more accurately defined as a mechanism which enables the traditional majority of Vermont homestead owners to pay education taxes based on income or as a “benefit”; and (2) whether, within the structure of education property taxation, the property tax adjustment amount is more accurately described on the education fund balance sheets and other fiscal documents as a cost to the education fund, or as an adjustment to the education property revenue due the State, or more accurately not described at all.


and by inserting a new subsection (d) to read as follows:


(d)  The joint fiscal office and legislative council shall also analyze within the context of the property tax adjustment law, and report to the general assembly by December 1, 2007, on the following:



(1)  whether a cap is advisable and if so, whether the cap of $10,000 should be increased or decreased;



(2) what inflation index is most appropriate for a property tax adjustment cap;



(3) whether length of ownership of the homestead indicates that a larger property tax adjustment would be justified;



(4)  whether an asset test could reliably indicate that an adjustment in excess of a capped amount is not justified; and



(5)  whether any other tests would better indicate whether a particular property tax adjustment amount is appropriate.


Fifth:  By inserting a new section to be numbered Sec. 25 to read as follows:

Sec. 25.  APPROPRIATION


There is appropriated in fiscal year 2007 from the general fund the sum of  $14,200,000.00, allocated $8,200,000.00 to the department of education and $6,000,000.00 to the department of buildings and general services, for the purposes described in Sec. 7(d) of H. 864 of 2006 as enacted (FY 2007 Capital Bill). 
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Committee on the part of the House
Thereupon, the question, Shall the Senate accept and adopt the report of the Committee of Conference?, was decided in the affirmative.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was ordered messaged to the House forthwith.

Rules Suspended; Report of Committee of Conference Accepted and Adopted on the Part of the Senate; Bill Messaged

H. 97.
Pending entry on the Calendar for notice, on motion of Senator Welch, the rules were suspended and the report of the Committee of Conference on House bill entitled:

An act relating to operating with a suspended license and failing to pay penalties for traffic offenses.

Was taken up for immediate consideration.

Senator Campbell, for the Committee of Conference, submitted the following report:

To the Senate and House of Representatives:
The Committee of Conference to which were referred the disagreeing votes of the two Houses upon House bill entitled:

H. 97.  An act relating to operating with a suspended license and failing to pay penalties for traffic offenses.

Respectfully reports that it has met and considered the same and recommends that the Senate accede to the House proposal of amendment to the Senate proposal of amendment, with further proposal of amendment as follows:

In Sec. 2, 23 V.S.A. § 674, by striking out subsection (c) in its entirety and inserting in lieu thereof a new subsection (c) to read as follows: 

(c)  An enforcement officer shall have the authority to remove any number plates from a motor vehicle which is being operated by a person in violation of subsection (a) or (b) of this section.  The commissioner shall be notified in writing and may, in his or her sole discretion, cause the plates to be returned to the registered owner or lessee for good cause shown.  
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Committee on the part of the House
Thereupon, the question, Shall the Senate accept and adopt the report of the Committee of Conference?, was decided in the affirmative.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was ordered messaged to the House forthwith.

Appointment Confirmed

Under suspension of the rules (and particularly, Senate Rule 93), as moved by Senator Welch, the following Gubernatorial appointment was confirmed by the Senate, without report given by the Committee to which it was referred and without debate:


William Davies of Orleans – Alternate Member, Natural Resources Board – March 21, 2006, to January 31, 2009.

Joint Resolution Adopted in Concurrence

J.R.H. 79.
Joint resolution originating in the House of the following title was read and adopted in concurrence and is as follows:

Joint resolution requesting the governor to include five-year fiscal projections in the FY 2008 state budget presentation.
Whereas, each January, the governor submits a proposed budget to the General Assembly to fund the operations of state government for the fiscal year starting the following July 1, and

Whereas, the budget contains detailed appropriations requests with accompanying explanatory text, and

Whereas, the budget documentation, although informative, includes only minimal data pertaining to income and expenditure projections for subsequent fiscal years beyond the one for which it is intended, and

Whereas, the lack of future fiscal projections leaves a major gap in the General Assembly’s knowledge of the state’s financial health and how best to proceed in the appropriations process, and

Whereas, the joint fiscal office (JFO) has issued new projections that warn of serious fiscal difficulties in the coming years, and

Whereas, JFO is forecasting a general fund base shortfall of $37 million in FY 2008, rising to $38 million in FY 2009, and increasing further to $40 million in FY 2010, and

Whereas, the Medicaid funding projected deficit is even more dire as consensus estimates shortfalls of $44 million, $74 million, and $102 million for the three consecutive fiscal years starting with 2008, and 

Whereas, the teacher retirement fund shortfall could rise to $14 million by fiscal year 2010, and
Whereas, with the new GASB accounting rules that apply to public employees, including state employees and teachers, health care costs may add an additional $35 million debt over each of the three fiscal years after 2007, and

Whereas, there are also hundreds of millions of dollars in capital budget pressures to consider, and

Whereas, projected transportation funding is extremely precarious and deficit‑ridden, and

Whereas, these financial harbingers of difficult times ahead require more complete fiscal projections as part of the governor’s annual budget submission to the General Assembly, now therefore be it

Resolved by the Senate and House of Representatives: 

That the General Assembly requests the governor, beginning with the submission of the FY 2008 general state budget to the General Assembly, to include five-year fiscal forecasts for the major expenditure and revenue categories, and be it further

Resolved:  That the secretary of state be directed to send a copy of this resolution to Governor James Douglas.

Recess

On motion of Senator Welch the Senate recessed until the fall of the gavel.

Called to Order

At 6:55 P.M. the Senate was called to order by the President.

Rules Suspended; Report of Committee of Conference Accepted and Adopted on the Part of the Senate; Bill Messaged

H. 150.

Pending entry on the Calendar for notice, on motion of Senator Welch, the rules were suspended and the report of the Committee of Conference on House bill entitled:

An act relating to insurance fraud.

Was taken up for immediate consideration.

Senator Illuzzi, for the Committee of Conference, submitted the following report:

To the Senate and House of Representatives:
The Committee of Conference to which were referred the disagreeing votes of the two Houses upon House bill entitled:

H. 150.  An act relating to insurance fraud.

Respectfully reports that it has met and considered the same and recommends that the House accede to the Senate proposal of amendment with further amendment to read as follows:

Sec. 1.  13 V.S.A. § 2031 is added to read:

§ 2031.  INSURANCE FRAUD
(a)  Definitions.  As used in this section: 
(1)  “Conceal” means to take affirmative action intended to prevent others from discovering information.  Mere failure to disclose information does not constitute concealment.

(2)  “Insurance policy” has the same meaning as in 8 V.S.A. § 4722(3).

(3)  “Insurer” has the same meaning as in 8 V.S.A. § 4901(2).
(4)  “Person” means a natural person, company, corporation, unincorporated association, partnership, professional corporation, agency of government, or any other entity. 

(b)  Fraudulent insurance act.  No person shall, with intent to defraud:

(1)  present or cause to be presented a claim for payment or benefit, pursuant to any insurance policy, that contains false representations as to any material fact or which conceals a material fact; or
(2)  present or cause to be presented any information which contains false representations as to any material fact or which conceals a material fact concerning the solicitation for sale of any insurance policy or purported insurance policy, an application for certificate of authority, or the financial condition of any insurer.   
(c)  Penalties.  A person who violates subsection (b) of this section shall: 
(1)  if the benefit wrongfully obtained or the loss suffered by any person as a result of the violation has a value of less than $900.00, be imprisoned for not more than six months or fined not more than $5,000.00, or both; or
(2)  if the benefit wrongfully obtained or the loss suffered by any person as a result of the violation has a value of more than $900.00, be imprisoned for not more than five years or fined not more than $10,000.00, or both; or 
(3)  for a second or subsequent offense, regardless of the value of the benefit wrongfully obtained, be imprisoned not more than five years or fined not more than $20,000.00, or both.

(d)  Administrative action.  Upon the conviction of a practitioner for a violation of subsection (b) of this section, the prosecutor shall inform the appropriate licensing authority.  Any victim may notify the appropriate licensing authorities in this state and any other jurisdiction in which the practitioner is licensed of the conviction.
(e)  This section shall not be construed to limit or restrict prosecution under any other applicable law.
(f)  Immunity.  No insurer or insurance professional acting in good faith and furnishing or disclosing information to the appropriate law enforcement official shall be subject to civil liability for libel, slander, or any other cause of action arising from the furnishing or disclosing of such information, except if the information is furnished solely to obtain an advantage in connection with a claim that will be, is being, or has been filed. 
(h)  This section shall not apply to workers' compensation fraud.  Cases involving workers' compensation fraud shall be prosecuted under section 2024 of this title.

(i)  The public policy of this state is that the standards of this section shall not apply or be introduced into evidence in any civil or administrative  proceeding, whether to argue public policy, materiality, or for any other purpose. 

Sec. 2.  8 V.S.A. chapter 130 is added to read:
Chapter 130.  Insurance Fraud
§ 4750.  Insurer Anti-Fraud Plans
(a)  Every insurer with direct written premiums shall prepare, implement, and maintain an insurance anti-fraud plan.  Each insurer’s anti-fraud plan shall outline specific procedures, appropriate to the type of insurance the insurer writes in this state, to:
(1)  Prevent, detect, and investigate all forms of insurance fraud, including fraud involving the insurer’s employees or agents; fraud resulting from misrepresentations in the application, renewal, or rating of insurance policies; claims fraud; and security of the insurer’s data processing systems.
(2)  Educate appropriate employees on fraud detection and the insurer’s anti-fraud plan.
(3)  Provide for the hiring of or contracting for fraud investigators.
(4)  Report insurance fraud to appropriate law enforcement and regulatory authorities in the investigation and prosecution of insurance fraud.
(5)  Where appropriate, pursue restitution for financial loss caused by insurance fraud.

(6)  Ensure that applicable state and federal privacy laws are complied with and that the confidential personal and financial information of consumers and insureds is protected.

(7)  Comply with such other procedures as the commissioner may require by rule.
(b)  The commissioner may require an insurer to file annually its anti-fraud plan with the department and an annual summary of the insurer’s anti-fraud activities and results.  
(c)  This section confers no private rights of action.  This section does not affect private rights of action conferred under other laws or court decisions.
(d)  Enforcement.  Notwithstanding any other provision of this title, the following are the exclusive monetary penalties for violation of this section.  Insurers that fail to prepare, implement, maintain, or submit to the department of banking, insurance, securities, and health care administration an insurance anti-fraud plan are subject to a penalty of $500.00 per day, not to exceed $10,000.00.

Sec. 3.  1 V.S.A. § 317(c)(36) is added to read:

(36)  anti-fraud plans and summaries submitted by insurers to the department of banking, insurance, securities, and health care administration for the purposes of complying with 8 V.S.A. § 4750.
Sec. 4.  EFFECTIVE DATE

This act shall take effect July 1, 2006, except for Sec. 2, which shall take effect January 1, 2007.
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Thereupon, the question, Shall the Senate accept and adopt the report of the Committee of Conference?, was decided in the affirmative.

Thereupon, on motion of Senator Welch, the rules were suspended and the bill was ordered messaged to the House forthwith.

Adjournment

On motion of Senator Welch, the Senate adjourned until nine o’clock in the morning.
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